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IN THE 
Supreme Court of Appeals 
of Virginia 
AT RICHMOND 
Record No. 2501 
RUSSELL 0. THOMASON 
vs. 
COMMONWEAL TH OF VIRGINIA 
PETITION 
To the Honorable Justices of the Supreme Court of Appeals of 
Virginia: 
Your petitioner, Russell 0. Thomason, respectfully rep-
resents that he is aggrieved by a certain final judgment enter-
ed by the Circuit Court of Roanoke County, Virginia, on the 
8th day of March, 1941, wherein it was adjudged that he be 
confined in the Virginia State penitentiary for a term of five 
years. A duly certified transcript of the record is filed with 
this petition. 
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STATEMENT OF FACTS 
At the September term, 1940, of the Circuit Court of 
Roanoke County, Virginia, your petitioner, Russell 0. 
3 * Thomason, *was indicted for the murder of Clyde Wil-
son Kirk. Thompson at the time of the homicide was 
thirty-nine years old, married and the father of two children. 
For approximately six years, he had been employed by the 
Southern States Mill at Midway, Virgip.ia. The company manu-
factured flour and feed. Thomason was employed as mill-
right and also was charged with general maintenance of- the mill 
property (R. p. 200) . 
The deceased Clyde Wilson Kirk was a middle-age man~ 
married, and had several children. About ten years prior to 
his death, Thomason was his next door neighbor. Both men 
lived in the same community, only a couple of blocks apart for 
about ten years prior to the homicide. Both men were approxi-
mately the same size. 
About six years prior to the death of Kirk, he stopped 
speaking to Thomason. Mrs. Clyde Wilson Kirk, wife of the 
deceased, was called as a rebuttal witness for the Commonwealth 
and testified in substance that her husband objected to the at-
tentions Thompson paid her (R. p. 256). There is no evi-
dence in the record of any immoral relations between Mrs. 
Kirk and Thomason. There is evidence that Mrs. Kirk wrote 
Thomason a number of love notes, and her husband found out 
about them (R. p. 237-241). 
After Kirk stopped speaking, he made a number of threats 
to kill Thomason. The threats are established by the testi-
mony of a number of witnesses. Some of the threats 
4 * were communicated *to Thomason. About a month be-
fore the homicide, Howard Patton, a witness for the Com-
monwealth, told Thomason that "Kirk was going to have Allie 
get him when Allie got out of the army." Allie was a son of 
Kirk, and at the time of the conversation between Patton and 
Thomason, Allie was in the army. (See testimony of Com-
monwealth's witness, Howard Patton, R. p. 8 1) . 
On the night of July 15th, 1940, the Southern States Mill 
was in operation. Thomason was in charge of the operation 
of the mill. He was foreman or boss over the other employ-
ees. Some of the employees were unloading corn from a freight 
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car. The freight car was standing on a railroad siding in front 
of the mill. 
The mill building faced in a norther! y direction. The 
railroad siding was in front of the building. The siding ad-
joined a loading platform that extended along the entire front 
of the building. The platform was approximately 150 feet 
long and 9 1/2 feet wide. A doorway approximately 6 feet 
in width led from th~ platform into the mill building. From 
the doorwJy to the car doors of the freight car from which corn 
was being unloaded at the time of the homicide, the distance 
was approximately 21 feet. (See picture, Exhibit "1," and the 
testimony of Sheriff Waldron, R. p. 135 and 137. 
At the time of the homicide, several people were sitting on 
the platform approximately 15 feet from the doorway to the 
mill building. Likewise, there were several employees 
5 * in the * freight car engaged in unloading corn. The mill 
machinery was in operation and the noise it made pre-
vented anyone hearing the statements or threats that Kirk made 
to Thomason immediately before the homicide. 
About 8: oo on the night of July 15th, 1940, Kirk came 
to the mill. According to the testimony of Howard Patton, 
the purpose of his visit was to get some grain doors that Patton 
had promised to give him. On his arrival at the railroad sid-
ing, he entered the freight car through the car door on the 
north side of the car; that is the side opposite to the mill. At 
the time, Paul and Howard Patton were unloading corn from 
the car. Kirk spoke a few words to them. In a few minutes, 
Kirk left the car and proceeded to walk along the platform in 
front of the mill. He passed by the doorway that led into the 
mill. Thomason was standing in the doorway smoking a 
cigarette. Kirk walked to the end of the platform, that is the 
western end, turned around and came back to where Thomason 
was standing. Kirk had a knife in his hand, the blade was 
open. He stepped towards Thomason and said: "I am going 
to cut your damn heart out." Kirk struck at Thomason with 
the knife, and Thomason fell back, grabbed a pick handle that 
was leaning against the wall just inside the doorway, and struck 
Kirk the blow that resulted in his death. 
None of the witnesses introduced by the Commonwealth 
saw Kirk or what he was doing at the time Thomason 
6 * struck him with * the pick handle. There were no eye 
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witnesses to the homicide~ although some five or six peo-
ple were on the platform and in the freight car, and within a 
radius of 1 2 to 15 feet from the doorway that led into the mill. 
Some of the witnesses &aw Thomason strike with the pick handle, 
but were unable to se~ whom he was striking. 
Immediately after Kirk was hit with the pick handle, the 
people on the platform and in the freight car ran to the scene. 
Kirk was lying on the platform with his head towards the rail-
road siding and his feet towards the door. His feet were about 
four feet from the door. There was an open knife laying be-
side him very close to his body. Thomason immediately said, 
''You see what he came after me with, and he told me he was 
going to cut my heart out." All the witnesses saw the knife lay-
ing beside Kirk. 
Just inside the door along beside the pick handle that 
Thomason grabbed to protect himself with were kept other 
tools that were used in the operation of the mill. Among other 
things these tools consisted of an axe, a 3 6-inch Stillson wrench 
and a Molester wrench. When Kirk attacked Thomason with 
the threat to kill him, Thomason grabbed the first thing his 
hand came in contact with, to-wit, the pick handle. The pick 
handle had been used by Thomason early in the evening for 
the purpose of opening a grain elevator. The elevator was 
jammed with corn husks. After Thomason had used the pick 
handle for the purpose of opening the elevator or carrier, he 
laid it inside the door along with the other tools. 
7* *Thomason made no effort to escape, instead he ren-
dered all assistance possible to Kirk. He personally called 
for an ambulance to take Kirk to the hospital. He also called 
the authorities and surrendered himself to a Deputy Sheriff. 
It is our position that all the evidence in the record clearly shows 
that Thomason acted in self-defense, and should have been 
acquitted. There is no evidence in the record to warrant his 
conviction. 
In the argument that follows, we will briefly summarize 
the testimony of all the witnesses for the Commonwealth in an 
effort to show this court that Thomason has been unjustly con-
victed. 
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ASSIGNMENTS OF ERROR 
(I) That the Court erred in refusing to grant Thoma-
son' s motion to set aside the verdict of the jury and to grant a 
new trial on the ground that said verdict was contrary to the 
law and the evidence and without evidence to support it. 
(2) That the Court erred in refusing to grant Thoma-
son's motion to strike the Commonwealth's evidence on the 
ground that the evidence was not sufficient to warrant his con-
viction of any offense. The motion to strike was made at the 
conclus:on of the Commonwealth's evidence in the case 
8 * and was renewed at the conclusion of all the evidence. 
* The denial of the motion was error in both instances. 
(R. pp. 139 and 273.) 
( 3) The Court erred in g1vmg, at the instance of the 
Common weal th, Instructions Nos. 1, 2 and 4, for the reasons 
assigned on pages 274 to 276, inclusive, of the record. 
(4) The Court erred in giving, at the instance of the 
Commonwealth, Instruction No. 7, for the reasons assigned on 
page 2 7 8 of the record. 
(5) The Court erred in admitting the testimony of vari-
ous witnesses concerning the reputation of the deceased, Clyde 
Wilson Kirk, for being a quiet and peaceable man, when no 
attack had been made on his reputation by the defendant, 
Thomason, for the reasons assigned on pages 248 to 249, in-
clusive, of the record. 
ARGUMENT 
Assignments of Error Nos. I to 3, inclusive, will be argued 
together. 
We most earnestly submit that the evidence is not suf-
ficient to warrant the conviction of Thomason of any offense. 
The jury were not instructed on manslaughter, and, as the jury 
imposed the minimum sentence for murder in the second de-
gree, their verdict reflects the grave doubt that existed in their 
minds as to the guilt of Thomason. The Court offered 
9* to instruct on manslaughter, but inasmuch *as counsel 
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for Thomason were so thoroughly convinced that he was 
innocent. the Court's offer was declined. We did not want 
the jury to compromise with Thomason's liberty and impose a 
light sentence for manslaughter. 
The Commonwealth's case rests upon the testimony of six 
witnesses, to-wit, Dr. G. A. L. Kolmer. E. E. Waldron, Paul 
Patton. Howard Patton. Lee Lantz and Otho Swanson. Since 
it is our position that the evidence is wholly insufficient to 
warrant Thomason's conviction, we will briefly summarize the 
testimony of these witnesses. 
Dr. Kolmer was the County Coroner. He examined the 
body of the deceased. He testified that the cause of death was 
a blow on the forehead that fractured the skull of the deceased. 
On pages 8 and. 9 of the record Dr. Kolmer testified as follows: 
"Q. In plain language. this man had been hit one 
blow on the forehead, above the eye, and that blow had 
cut the flesh and fractured his skull. which means that the 
skull-a compound and comminuted fracture. means that 
it occurred in more than one place, does it not? 
"A. There were different lines of fracture. 
''Q. When the skull was hit, instead of having one 
crack. it had several cracks, did it? 
''A. Yes. sir, that is not a linear crack. 
uQ. It was all caused by one blow. wasn't it? 
"A. I am of that opinion. 
10* *"Q. You saw no evidence of any other blows. 
did you? 
"A. No. sir. I found no other wounds." 
E. E. Waldron. the Sheriff of Roanoke County: In sub-
stance his entire testimony deals with the location of the South-
ern States Mill. the width and the length of the platform in 
front of the mill, and certain other measurements. 
The witnesses. Paul Patton and Howard Patton, at the 
time of the homicide were unloading corn from a freight car. 
They both testified as to the visit of Kirk to the freight car. 
Both witnesses saw Thomason lean against the door facing. 
Paul Patton testified that he saw Thomason make a swing with 
the pick handle, but was unable to see who he hit. We quote 
from his testimony on pages 27 and 28 of the record: 
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"Q. What was the next thing you saw? 
"A. I shoveled two or three shovels of corn and I 
glanct!d back and I saw Mr. Thomason make a swing, 
but I didn't know who he hit; there wasn't light enough 
to see who it was." 
Howard Patton testified as to the purpose of the visit of 
Kirk to the mill. Like his brother, Paul, he likewise testified 
that he saw Thomason swing the pick handle. We quote from 
his testimony on pages 5 9 and 60 of the record: 
"Q. What was the next thing Thomason did after 
you saw him standing against the door facing? 
'' A. The next thing I seen him was swing the pick 
handle. 
''Q. I wish you would stand up and explain to the 
I 1 * * jury how he swung this pick handle. 
"A. He swung it like this (indicating) and brought 
it down left-banded over his left shoulder. 
"Q. Could you tell from where you were who he 
was swinging at? 
"A. No, sir, I couldn't just exactly see his face, who 
he was swinging at. 
"Q. Could you distinguish some object that he was 
hitting at? 
"A I could see the man's clothes and who I thought 
the man was,· by his clothes. 
"Q. You could tell it was a man he was swinging 
at? 
"A. Yes, sir." 
The witnesses, Lee Lantz and Otho Swanson, were sitting 
on the mill platform approximately 15 feet east of the doorway 
that led into the mill. Lantz and Swanson were talking at the 
time of the homicide. In substance, their testimony is to the 
effect that the first thing that attracted their attention was Kirk 
lying on the platform after he had been struck. 
All the witnesses who were present at the mill testified that 
immediately after Kirk fell they ran to him. All the witnesses 
saw the open knife lying close to Kirk's body. On pages 
29 and 30 of the record Howard Patton testified: 
''Q. What statement did Mr. Thomason make, if 
any? 
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"A. He said, 'You all see what he came at me with,' 
and he pointed to a knife laying beside Mr. Kirk. 
I 2 * * ''Q. Where was the knife-how close was it to 
Mr. Kirk? 
"A. It was about two feet from him, I reckon, on 
the left side of him, the way he was sitting then. They 
had done set him up against the wall. 
"Q. Will you recognize the knife, if you saw it? 
"A. No, sir. 
By Mr. Chelf: 
I want to introduce this pick handle as Exhibit No. 
5 for the Commonwealth. 
(The foregoing pick handle is introduced in evidence 
as a hove indicated.) 
By Mr. Chelf: 
''Q. Do you recognize that knife (handing knife 
to witness) as the knife that you saw laying beside Mr. 
Kirk? 
"A. It resembles it. I didn't pay any particular at-
tention to it. 
"Q. Was that knife open or shut? 
"A. It was open." 
On page 62 of the record Howard Patton testified: 
"Q. Did you see a knife lying near Mr. Kirk after 
he had fallen? 
"A. Yes, sir. 
"Q. Just where was this knife? 
"A. It was laying right along close to the side of 
Mr. Kirk." 
Lee Lantz reached the body of Kirk before Thomason, and 
immediately after Kirk fell. On page I 03 of the record he tes-
tified: 
13 * * "Q. You got to his body before Russell Thoma-
son, didn't you? 
"A. Yes, sir. 
''Q. Russell was standing back there in the door, I 
reckon, when you got there, wasn't he? 
"A. He was standing just outside the door." 
On page 102 of the record, the witness testified further: 
"Q. You told us that you saw a knife when you 
raised him up, did you not? 
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"A. Yes, sir, that is right. 
"Q. Where was that knife? 
"A. Well, when I picked him up and set him up 
it was somewhere about his feet, or maybe about his hip 
there where he was laying. 
"Q. Was it under his trousers? 
"A. I couldn't say whether it was or not. 
"Q. You could not see whether any portion of it 
was under his trousers? 
"A. No, sir. 
''Q. It was right against him, was it? 
"A. Yes, sir. 
"Q. Against his leg? 
"A. Yes, sir." 
Otho Swanson, on page I 22 of the record, testified as fol-
lows: 
"Q. What did Russell Thomason do right after 
Mr. Kirk was hit? 
''A. By the time I got up there he says "There he 
lies," and he says "You all see what he started at me with," 
14 * * and the knife was laying there. 
"Q. Where was the knife? 
"A. The knife was laying on the left side of Kirk 
and between his hip and knee, right up close to him and 
under his pants leg. 
''Mr. Messick: 
I don't know whether the jury can hear him or not. 
"Mr. Kime: 
Talk out loud. 
"By Mr. Chelf: 
''Q. Djd you first see the knife before or after Mr. 
Kirk had been moved? 
'' A. Before he had been moved. 
"By Mr. Messick: 
''Q. I understand you to say it was kind of under 
his pants leg? 
"A. Yes, sir." 
All of the witnesses present at the scene of the homicide 
testified that immediately after Kirk fell Thomason said that 
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Kirk came at him with an open knife and said to him "I am 
going to cut your damned heart out." 
No witness testified as to what Kirk was doing at the time 
Thomason struck him, with the exception of Thomason him-
self. The testimony of Thomason is not in any way contra-
dicted by any evidence introduced by the Commonwealth. His 
description of what occurred at the time it became necessary for 
him to strike Kirk with the pick handle will be found on pages 
209 and 21 o of the record. We quote from his testimony: 
1 5 * * ''Q. Where were you leaning at the time it be-
came necessary for you to hit him? 
"A. I was leaning up against the west door at the 
time this occurred. 
';Q. Just tell the jury now in your own words what 
happened. 
"A. Well, I was leaning up against the left door, 
the west door, and Mr. Kirk came by and went on over to 
where Lee Lantz and them was at, and stood there, I don't 
know, three or four minutes may be-
"Q. Three or four minutes, you say? 
"A. Yes, sir, and turned and come back to where 
I was at. Well, he came over pretty close, and just as he 
got pretty close to me he said "I am going to cut your 
damned heart out," and he made another step and struck 
at me with the knife, and when he struck at me with the 
knife I fell back and grabbed the pick handle that was 
setting there and hit him with it. 
"Q. Were you expecting any trouble with him there 
that night at all? 
"A. No, sir. 
"Q. Had you made any preparation to defend your-
self in any way? 
"A. No, sir. There was plenty of things there if 
a man needed any, without the pick handle; there was an 
axe there and several things around there. 
"Q. Had you made any preparation to defend your-
self at all? 
"A. No, sir. 
"Q. You grabbed the first thing you got hold of 
and hit him? 
"A. Yes.sir." 
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Throughout the entire trial counsel for the Commonwealth 
sought to insinuate before the jury that Thomason had 
I 6 * placed * the open knife beside Kirk's body. There is no 
evidence to support any such insinuation, and it is re-
futed by the testimony of their own witness, Lantz, on pages 
I 11 and 1 1 2 of the record, where he testified as follows: 
"Q. Mr. Chelf has asked you if you had ever seen 
Mr. Kirk with a knife like that, and you told him you had 
not. 
''A. That is right. 
''Q. He asked you if you ever saw him with that 
knife, and you told him you had not. 
"A. Yes, sir, that is right. 
''Q. And if he had gone one step further you would 
have told him you never saw him with a knife at all, 
wouldn't you? 
"A. Yes, sir, that is right, I don't know whether 
he even had a knife or not. 
''Q. There seems to be an impression created here 
that a whole lot of time elapsed before you saw this knife. 
As I understand it, you immediately ran to this man and 
picked him up? 
"A. Yes, sir. 
"Q. And just a second or two elapsed before Mr. 
Thomason said "That is what he was after me with"? 
"A. That is right. 
"Q. And the knife was lying right beside Kirk, be-
side his pants leg or partly under his pants leg? 
"A. That is right. 
"Q. Did Russell Thomason still have that pick 
handle in his hand? 
"A. When he pointed to the knife I think he did. 
"Q. Did you see Russell Thomason, or were you in 
position to have seen Russell Thomason, put the knife 
there beside his leg, if he had done it? 
"A. After I got there he didn't put no knife there 
as I saw. 
17* * "Q. He didn't put any knife there then, and you 
got to his body before Russell Thomason ever came to his 
body? 
"A. I was there just at the same time, anyhow." 
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-Likewise, counsel for the Commonwealth sought to im-
press upon the jury that if Kirk had made any threat to Thoma-
son that Lee Lantz was bound to have heard it. Such impres-
sion or insinuation is refuted by the testimony of their own wit-
ness, Lantz, on pages 98 and 99 of the record, where he tes-
tified as follows: 
"Q. Did you hear Mr. Kirk say anything at all to 
Russell Thomason before he was hit? 
"A. No, sir, I never heard no conversation from 
neither one of them. 
"Q. With the amount of machinery that was run-
ning at that particular time would you have been in a po-
sition to have overheard anything they said to each other? 
''A. I think probably they could have talked and I 
not heard it. 
"Q. You think they could have talked and you not 
have heard it? 
"A. Yes, sir: they was unloading a car of corn and 
was almost through, and they was hitting the tin and the 
machinery was running, and so they could have talked and 
me not have heard it, I think. 
''Q. Lee, if two persons would raise their voices 
talking to each other, would you have been in a position 
to have heard it? 
"A. I don't know." 
The Commonwealth took the position that Howard Pat-
ton saw Kirk at the time he was struck, and that his tes-
1 8 * timony is * to the effect that Kirk was doing nothing to 
Thomason. We submit that a most careful reading of 
his testimony does not support the Commonwealth's position. 
As to what Kirk was doing, or whether or not he was armed 
with a knife and threatened Thomason as Thomason testified 
that he did, is not contradicted by the testimony of any witness 
in the case. The Judge of the trial court realized that Howard 
Patton did not see Kirk when Kirk was struck, for on page 67 
of the record Judge Keister made this statement: 
"The Court: 
I think he said it, but how did he know, when he 
didn't see it?" 
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We most earnestly submit that the testimony of Thoma-
son shows that he acted in self-defense, and that the evidence is 
wholly insufficient to justify a verdict of guilty. There is much 
to support, and nothing to controvert, Thomason's testimony; 
in fact, the testimony of the witnesses introduced by the Com-
monwealth corroborates his testimony. They corroborate him 
as to the open knife found immediately after the homicide by 
the body of Kirk; they likewise corroborate him when, as part 
of the res gestae, Thomason said that Kirk attacked him with a 
knife, with the threat to "cut his damned heart out." 
· The law is well settled that where a defendant testifies in 
his own behalf, the jury cannot arbitrarily refuse to consider his 
testimony, especially when not contradicted directly or in-
I 9* directly by any other witness and not *inconsistent with 
the facts and circumstances of the case. See Karnes v. 
Commonwealth (Va.), 99 S. E., 562; State v. Galford (W. 
Va.), 105 S. E .. 327; State v. Hurst (W. Va.), 116 S. E., 248. 
The defendant is entitled to an acquittal unless the fact of 
guilt is proven to the actual ~xcl usion of every reasona hie hypo-
thesis of innocence. Broyles v. Commonwealth (Va.), 131 S. 
E .. 204; Warren v. Commonwealth (Va.), 131 S. E. 227. 
Instructions Nos. 1 and 2 should not have been given, for 
the reasons we have heretofore pointed out, that there was no 
evidence to submit the case to the jury on the charge of murder. 
Likewise, Instruction No. 4 should not have been given. We 
admit that the instruction is correct as an abstract statement of 
law, but it is not applicable to the evidence in this case for the 
reason that the evidence shows that the homicide was committed 
in justifiable self-defense. The evidence certainly shows that 
the killing was accompanied with circumstances of extenuation. 
Under the evidence, malice could not be presumed from the fact 
of the killing. 
In Brown v. Commonwealth (Va.), 122 S. E. 421, in an 
opinion delivered by Justice Campbell, it is said: 
"It is earnestly contended by counsel for the accused 
that the killing was done in justifiable self-defense. and 
that this court should so declare. This question we deem 
it unnecessary for us to decide, but the killing, from the 
testimony in the case, was, in our view, after a careful con-
sideration of the same, certainly accompanied 'with such 
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20* circumstances *of extenuation that malice and hence mur-
der could not be presumed from the fact of the killing: 
"This being true, there was no evidence or presump-
tion of malice upon which to base the instruction. There 
being no foundation upon which the instruction could be 
placed, it necessarily follows there was no evidence before 
the jury to support their verdict of murder in the second 
degree.'' 
See also Green v. Commonwealth (Va.), 94 S. E. 
940; State v. Whitt (W. Va.), 122 S. E. 742. 
FOUR TH ASSIGNMENT OF ERROR 
Instruction No. 7, found on page 277 of the record, giv-
en at the instance of the Commonwealth, is erroneous, and con-
stitutes prejudicial error. There is not a scintilla of evidence in 
the record to support the instruction. Under the evidence, 
Thomason struck Kirk with a pick handle when Kirk attacked 
him with an open knife and threatened to cut his heart out. 
There is no evidence in the record that even insinuates in any 
way that Thomason killed Kirk because of ''bare fear''. The 
instruction is confusing and misleading and without evidence 
to support it. 
FIFTH ASSIGNMENT OF ERROR 
The Court erred in permitting the Commonwealth, over 
the objection of Thomason, to introduce evidence of the repu-
tation of the deceased, Clyde Wilson Kirk, for being a 
2 1 * quiet and * peaceable man. No attack had been made on 
Kirk's reputation by any evidence introduced on behalf of 
Thomason. Under th~ law the reputation of the deceased was 
presumed to be good in the absence of an attack on it. 
That evidence of the reputation of the deceased is inad-
missible has been decided in Virginia in the case of Dock v. 
Commonwealth, 21 Gratt. 909. Conviction of murder in the 
second degree was reversed in the Dock case on the sole ground 
of the admission of testimony as to the character or reputation 
of the deceased. The Court held that ''On a trial for murder 
it is not competent for the Commonwealth to introduce evi-
dence in chief as to the character of the person on whom the 
offense was committed." 
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If the Dock case is the law of Virginia today, then the ac-
tion of the trial court in the case at bar constitutes reversible 
error. 
The rule in the Dock case is in accord with the overwhelm-
ing weight of authority. In 30 C. J., 173, it is said: 
"Under the general rule excluding evidence of the 
reputation or character of the victim of the homicide or 
assault, the State cannot offer primary evidence as to his 
character and reputation for morals, or for peace and quiet, 
except perhaps where the evidence of the homicide is en-
tirely circumstantial, and although defendant offers evi-
dence of his own good reputation. But where defendant 
attempts to show that deceased was a violent and dan-
gerous man the State may properly offer proof of his peace-
able ~nd law abiding character, even, according to some 
holdings, although defendant has not attacked the general 
22 * reputation *of deceased for peaceableness and good dis-
position.'' 
The cases cited to support the above statement are too 
numerous to be here repeated. 
CONCLUSION 
We most earnestly submit that it is established by the evi-
dence in this case that Thomason was at his place of employ-
ment engaged in the performance of his duties for the Milling 
Company; that Kirk came to the mill, and without any reason 
or excuse made an attack on Thomason with an open knife, 
and threatened to cut his heart out. 
It is further established by the evidence, both for the Com-
monwealth and Thomason, that Kirk had previously threate1;1.ed 
to kill Thomason. It is likewise established by the evidence 
that Thomason grabbed the pick handle in order to protect 
himself from the assault made by Kirk. It is likewise establish-
ed by the evidence that just inside the doorway leading into the 
mill, and at practically the identical spot where the pick handle 
was standing when Thomason grabbed it, that an axe and two 
large wrenches were standing by the pick handle. If Thoma-
son had planned to have killed Kirk there was no reason for 
him to have used a pick handle when he could have used an axe 
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or a large wrench. When attacked by Kirk, Thomason grabbed 
the first thing he could get his hands on, and it turned 
23 * out to be *a handle of a pick. We most earnestly submit 
that the evidence introduced by the Common wealth cor-
roborates Thomason's statement as to why it became necessary 
for him to kill Kirk, and that all the evidence clearly shows that 
Thomason acted in justifiable self-defense. The judgment of 
conviction is wrong, and to confine Thomason in the peni-
tentiary would work a great injustice. 
Wherefore, your Petitioner, Russell 0. Thomason, prays 
that a writ of error and supersedeas to the judgment of the 
Circuit Court of Roanoke County may be awarded, and that 
said judgment may be reviewed and reversed. 
Counsel for Petitioner respectfully states that he desires to 
orally present his reasons for reviewing the decision herein com-
plained of. 
Counsel for Petitioner hereby certifies that on the 8th day 
of July, I 94 I, he delivered this petition to the Honorable Her-
bert B. Gregory, Judge of the Supreme Court of Appeals of 
Virginia. 
Counsel for Petitioner hereby certifies that on the 8th day 
of July, 194 r, he mailed a true and correct copy of this petition 
to the Common wealth's Attorney for the County of Roanoke, 
Virginia. 
24 * Notice was further given that if the writ of error * and 
supersedeas herein prayed for is awarded, Petitioner will 
rely upon this petition as his opening brief in this Court. 
T. W. MESSICK 
Respectfully submitted, 
RUSSELL 0. THOMASON 
By T. W. MESSICK, 
Counsel. 
Counsel for Petitioner. 
CERTIFICATE 
I, T. W. Messick, an attorney practicing in the Supreme 
Court of Appeals of Virginia, do certify that in my opinion 
there is error in the judgment of the Circuit Court of Roanoke 
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County, Virginia, pronounced on the 8th day of March, 1941, 
herein complained of, and that the same should be reviewed and 
reversed. 
Given under my hand this the 8th day of July, I 941. 
T. W. MESSICK. 
Filed before me, this 8th day of July, 194 I. 
H.B. G. 
Writ of error and supersedeas granted, but the same is not 
to operate to release the accused if he is in custody nor to re .. 
lease his bail if he is out on bail. 
7-28-41-H. B. G. 
Received July 3 o, I 94 I. 
M. B. WATTS, Clerk. 
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RECORD 
VIRGINIA: 
In the Circuit Court of Roanoke County. 
Commonwealth of Virginia 
vs. ON A CHARGE OF MURDER. 
Russell 0. Thomason 
TRANSCRIPT of the evidence in the a hove case, and 
other incidents of the trial, tried on Tuesday and Wednesday, 
September 24th and 25th, 1940, beginning on the 24th day of 
September, 1940, at 10:00 o'clock A. M., at the Court House 
in Salem, Virginia, before the Honorable Thurston L. Keis-
ter, Judge of the said Court and a jury. 
APPEARANCES: 
Eugene W. Chelf, Esquire, Commonwealth's Attorney. 
Mr. R. S. Kime, Assi~ting Commonwealth's Attorney. 
Messers T. Warren Messick 
and 
_ Keith K. Hunt, Counsel for Defendant. 
page 3 ] EVIDENCE FOR THE 
COMMONWEAL TH 
DR. G. A. L. KOLMER-Sworn for the Commonwealth. 
DIRECT EXAMINATION 
By Mr. Chelf: 
Q. · Your name is Dr. G. A. L. Kolmer, and you are the 
coroner of Roanoke County, are you not? 
A. Yes, sir. 
Q. Dr. Kolmer, on July 15th or possibly the 16th, were 
you called u~lOn as coroner of this county to view the body of 
Clyde Wilson Kirk. 
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A. Yes, sir, I was called on the evening of July 16th, to 
view the body of Clyde Wilson Kirk. 
Q. Where was his body? 
A. In the Lewis-Gale Hospital. 
Q. In Roanoke City, Virginia? 
A. Yes, sir. 
Q. Was he dead when you arrived? 
A. Yes, sir. 
Q. Please, in your own words, explain the nature of the 
wounds on Mr. Kirk's body? 
A. I examined the body and found wounds about two 
inches above the eye, with a fracture of the skull beneath; both 
eyes were swollen and discolored, and there was hemorrhage 
of the eye balls. I found two rubber drains protruding from 
the wounds. These rubber drains were put there by the op-
erator. Mr. Kirk was operated on by Dr. Marcel-
page 4 ] lus A. Johnson, Junior. Three upper front teeth 
were missing. They were broken off a plate. His 
mouth and lips were stained with blood. I am of the opinion 
that his death was due to laceration of the brain. He had com-
minuted, compound, depressed facture of the right frontal bone 
above the right eye. 
Q. Explain in plain language and point out to the jury 
what the fontal bone is? 
A. The frontal bone in early life is in two pieces; that 
fuses and becomes one bone in the forehead. This wound was 
two inches a hove the right eye. 
Q. That is the temporal bone, is it? 
A. It is on the side. 
Q. The frontal bone is in front, is it? 
A. Yes, sir. . 
Q. In connection with the wounds on Mr. Kirk, will you 
explain to the jury, in the language of a layman, if possible, 
what a compound, comminuted, depressed fracture is? 
A. I have the operative notes from the hospital, and I 
will read it to you. (Reading) : 
"Five inch contuso-lacerated wounds was debrided. This 
wound was increased laterally about 2 in. With the use of 
rongeur' s, the underlying skull was nipped away so that sev-
eral fragments about the size of a dime, that were pressing in-
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to the brain and had lacerated the brain, were removed. Sev-
eral other fragments were elevated. After blood clot was re-
moved some pulsation of brain was noted. Bleeders were tied 
off; skin closed with through and through sutures; one rub-
ber dam drain inserted. Necessary dressing applied.'' 
page 5 ] By Mr. Messick: 
I think that is worse than the other. 
By Mr. Kime: 
It is very material to the issue. If there is any question 
about it, I will ask the Court to take it up in chambers. 
By Mr. Messick: 
The operative notes are not admissible. 
By Mr. Kime: 
All-right, we will have Dr. Johnson come up here and 
testify. 
By Mr. Messick: 
I just want you to put your evidence in in the proper way.· 
By the Witness: 
I can explain what the different terms. A compound 
wounds is-
By the Court: (Interrupting) 
The jury wants to know what happened to this man and 
what affect it had in language that they can understand. 
By Mr. Kime: 
That is what we want the doctor to do-to put it in lay-
man's language just what he means. 
By the Court: 
That is all that they want. 
By the Witness: 
A compound wound is where the tissues are broken and 
where the bone is protruding to the outside. A comminuted-
By the Court: (Interrupting) 
Q. That was what was the matter with this man, 
page 6 ] was it? 
A. This man had such a wound-a compound 
wound. 
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By Mr. Messick: 
Q. The man's flesh was cut and the bone was cracked 
or broken, was it? 
A. Yes, sir; and he had a comminuted fracture, which 
means instead of being one line of fracture there were several 
lines, and it was compressed here (indicating), and that means, 
a depressed fracture, that is where the fragments of the bone 
are driven back through the tissue. That is a description of it 
briefly. It is an open wound with multiple cracks, where the 
bone was driven back-the fragments of bone were driven back 
on the brain and brain tissue. 
By Mr. Chelf: 
Q. That was the nature of Mr. Kirk's wounds when you 
examined him, was it? 
A. No, sir, I could not tell you about that because he 
had been operated on. The operator did certain things that I 
have here in these notes (indicating). 
Q. From your examination, in your opinion, what caus-
ed his death. Are you in a position to state what caused the 
death of Mr. Kirk? 
A. I am of the opinion that his death was due to this 
wound that he received on the forehead and the injury to his 
brain. 
page 7 ] Q. Are you in a position to state what type of in-
strument was used to make that wound? 
A. I had not seen the instrument but from the com-
minuted fracture, we would speak of it as a blunt instrument. 
Q. Dr. Kolmer, from the location of the wound on Mr. 
Kirk-the general nature of it-and your knowledge as a phy-
sician, what force, in your opinion, was necessary to cause a 
wound like that. In other words, do you have any way in 
which you could tell the jury how hard a blow like that would 
have to be struck? 
A. Only in general terms. I will have to say that it was 
a severe blow. 
Q. A severe one? 
A. Yes, sir. 
Q. Do you know whether or not Mr. Kirk ever regained 




Supreme Court of Appeals of Virginia 
Dr. G. A. L. Kolmer 
A. I was told by the operator, Dr. Johnson, that he had 
Q. What sized man was Mr. Kirk? 
A. Mr. Chelf, the body of Mr. Kirk was lying on a bed 
in the room, and he was not measured, but I will say that he 
was a man about five feet, eight inches tall, and that he weigh-
ed approximately 1 5 o or 1 5 2 pounds. I could not weigh him, 
because there were no facilities there. 
Q. Was he slender or was he heavy set? 
A. He was medium. 
page 8 ] CROSS EXAMINATION 
By Mr. Messick: 
Q. You did not see him standing up, did you? 
A. No, sir. 
Q. Do you know as a matter of fact that he was as tall 
as Mr. Thomason? 
A. - I don't know Mr. Thomason's height. 
Q. Will you stand up Mr. Thomason? (Mr. Thomason 
stands up.) 
A. He impressed me as being about five feet ten inches 
tall. 
Q. You said five feet eight inches? 
A. Well, five feet eight or ten inches. 
Q. He was as tall as Mr. Thomason, wasn't he. Do you 
know that? 
A. I don't know. 
Q. In plain language, this man had been hit one blow 
· on the forehead, above the eye, and that blow had cut the flesh 
and fractured his skull, which means that the skull-a com-
pound and comminuted fracture, means that it occurred in more 
than one place, does it not? 
A. There were different lines of fracture. 
Q. When the skull was hit, instead of having one crack, 
it had several cracks, did it? 
A. Yes, sir, that is not a linear crack. 
Q. It was all caused by one blow, wasn't it? 
A. , I am of that opinion. 
Q. You saw no evidence of any other blow. did 
page 9 ] you? 
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A. No, sir, I found no other wounds. 
Q. You said something about several teeth being miss-
ing-they were false teeth in a plate, were they not? 










It was not metal at all, was it? 
I don't think so; I think it was composition. 
He had been operated on when you saw him, had he 
A. Yes, sir, he had been operated on when I saw him. 
Q. His wound had been opened and dressed, had it? 
A. Yes, sir. 
Q. As to the blood in his mouth, do you know whether 
it came from the operation or not? 
A. I could not say where it came from. He may have 
been bleeding and possibly he had some hemorrhage back of his 
nose; it is quite possible that it came from the wounds. 
Q. Was it on the right or the left side of his face? 
A. His right frontal bone. 
Q. This room here (indicating) this is west and this is 
east, isn't it (indicating) ? 
A. Yes, sir. 
Q. Assuming that a man was on the east end of the plat-
form and walked back towards the west end of the platform 
and faced the man in the door, he would be facing 
page r o ] the man in the door that was to his left, wouldn't 
he? 
A. Yes, sir, you mean the door of the mill? 
Q. Yes, sir. 
A. Yes, sir. 
Q. He would face him when he was struck? 
A. Yes, sir; his face would have to be turned. He could 
not have been directly west unless the man was in front of him. 
Q. If he were walking west, the blow would come this 
way (indicating), would it not; if a man was on his left, the 
blow would come this way (indicating)-and the wound was 
on Mr. Kirk's right, was it not? 
A. The man may have been on his right, because if the 
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man was facing north and this man was walking west, he would 
come from his right, if he were facing north. 
Q. If he were struck on the right side, his face would be 
away from him, if he were facing north and he was walking 
west. Is that right? 
A. Yes, sir. 
Q. The right hand side of his face would be away from 
the deceased, if the deceased were walking west and the defend-
ant was facing north? 
A. If he were walking due west and the defendant was 
facing north? 
Q. Yes. The fact is that he was struck above the right 
eye, (indicating) that he was walking towards-
By Mr. Kime: (Interrupting) 
We object to that. He may have turned to see what was 
on the other side. 
page 1 1 ] By the Court: 
The objection is sustained. 
By Mr. Messick: 
I expect he already knew. 
Q. You are the coroner of Roanoke County, are you not? 
A. Yes, sir. 
Q. What articles were turned over to you, as coming 
from the body of Mr. Kirk? 
A. I received no articles, at all. 
Q. Do you know what became of the articles from his 
person? 
A. The body was disrobed and-
Q. (Interrupting) Was any knife turned over to you, 
as coming from his person? 
A. No, sir. 








No knife was turned over to me. 
What became of his personal belongings? 
They are in the care of the hospital. 
Is it customary to turn them over to the coroner? 
Not always. 
What is the usual custom? 
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A. When I am there, I remove the personal property 
myself from his person, but there was nothing on his person 
at the hospital. 
Q. Did you inquire at the hospital as to whether he had 
any articles on him at the time that he was hurt? 
A. I might have done so, I am not positive. 
Q. Did you obtain any information about that 
page 12 ] at all? 
A. I don't remember, sir; the clothing had been 
removed the night before-24 hours before that. 
Q. \Vere there any records at the hospital that would tell 
you what articles of personal property had been removed from 
him? 
A. It is customary for the hospital to keep a record of 
what property was removed. 
Q. Would you mind ascertaining what was taken from 
him for the benefit of the jury? 
A. Yes, sir, the hospital usually put those things in an 
envelope and indicate on the envelope what it contains. 
Q. I would appreciate it if you would ascertain what was 
taken from this man's body. How long after he was hurt was 
it before you saw him? 
A. He was hurt on the evening-he was admitted to the 
Lewis Gah Hospital, July 15th, and he died on July 16th, 
1940, about five minutes after seven. I viewed him 43 min-
utes after eight. 
Q. You didn't see him until he died, did you? 
A. He had been dead for over an hour. 
By Mr. Kime: 
Q. What time did you view the body? 
A. At 8: 4 3. The hospital records show that he died 
five minutes after seven, on the evening of July 16th, 1940. 
Witness stands aside. 
page 13 ] By Mr. Kime: 
If your Honor please, we can save a little time, if 
we can see you in chambers for a few minutes. 
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(In the absence of the jury) 
By Mr. Kime: 
In regard to these pictures: we claim that Mr. Thomason 
was standing here and that he was left handed. These boys 
(indicating) are familiar with the place there. This picture 
(indicating) was taken from this direction (indicating) and 
this was at night. There were lights in this mill here (indicat-
ing) . The pictures, we are not bound by them, because they 
were takec in the evening and· not at night. 
By Mr. Messick: 
We just want to show the physical facts. 
By Mr. Kime: 
Yes, sir, but we are not bound by what they can say. 
By the Court: 
They can be put in the record. These pictures are taken 
as properly as possible. They are now considered to be in evi-
dence, are they? 
By Mr. Kime: 
To show the conditions in the day time. 
By the Court: 
The Commonwealth and the defendant understand that 
the Commonwealth, by the use of these photographs, is using 
them solely to show the physical situation and that they are 
not bound by any evidence that. they may furnish as to the ef-
fect of the lighting in the building. 
page 14 ] By Mr. Kime: 
And we also want to say that the pictures taken 
from other angles show a different physical situation. We di-
rect attention to the picture taken from the mill door, looking 
toward the car on the siding, which is evidently a grain car. 
We also want to call attention to this: When we counted the 
number of posts, the Sheriff made certain measurements. and 
they are correct-to the fraction of a foot. That pillar (in-
dicating) is up against that wall-right up against it. We don't 
know whether to count that one or not or whether or not this 
one (indica6ng) is No. 2 or No. 3 or No. 4. If this was count-
ed first (indicating), then the other would be off. 
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By the Court: 
(Addressing the Court reporter): I wish you would num-
ber these pictures and these pillars (indicating). (The pictures 
and pillars are numbered as requested). 
By the Court: 
The photographs are numbered as Exhibits Nos. 1, 2 and 
3 and 4, and are introduced in evidence so numbered, by agree-
ment of counsel. 
IN COURT 
(In presence of jury.) 
DR. G. A. L. KOLMER-Recalled by Defendant. 
By Mr. Messick: 
Q. Dr. Kolmer, did you ascertain just what articles were 
found on the person of Mr. Kirk, when he was 
page 1 5 ] brought in after he was injured. 
A. I called the Lewis Gale Hospital and talked to 
the Superintendent of Nurses and she told me that all of the 
personal property found on the person of the deceased were 
placed in a plain envelope and that this envelope was turned 
over to the family and. received by the wife, as I unders~and it. 
The clothing went back, too, and Mr. Walters said that he 
found nothing of any value, only a sack of tobacco and a couple 
of pennies and some keys. These articles were removed twenty 
four hours before I examined the body. 
Q. They were removed by the hospital, when he was 
brought to the hospital, were they? 
A. That is customary, yes, sir. They placed these ar-
ticles in an envelope and returned them. I feel that I am only 
responsible to see as to the personal property that I removed, 
because I would otherwise have to rely on what others told me. 
Q. That was the report that you received, was it? 
A. I keep a minute record, when I take· them from the 
body. 
Q. I see; the report that you received was that there were 
the keys, the sack of tobacco and a couple of pennies. Is that 
correct? 
A. Yes, sir. 
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Witness stands aside. 
page 16 ] PAUL PATTON-Sworn for the Commonwealth 
DIRECT EXAMINATION 
By Mr. Chelf: 
Q. Is your name Paul Patton? 
A. Yes, sir. 
Q. Where do you live? 
A. I live directly across the railroad from the Southern 
States Mills, about a block and a half away. 
Q. Is that in Roanoke county- the Southern States 
Mills? 
A. Yes, sir. 
Q. I will get rid of that now. Mr. Patton, did you know 












How long have you known him? 
I expect for r o or r 2 years. 
And did you know Clyde Kirk? 
Yes, sir. 
How long had you known him before his death? 
About the same length of time. 
Mr. Patton, where were you employed last July 
A. I was not working at all. 
Q. Where are you employed now? 
A. At the Southern States Mills. 
Q. Do you have regular employment there now? 
A. Yes, sir. 
Q. Prior to the time that you obtained regular employ-
ment there, did you have casual employment there-part time 
work? 
page 17 ] A. · I used to help my brother. He would 'get a 
grain car under contract and he got me to help him 
011. it. 
Q. On the afternoon of July 15th last, were you work-
ing at the Southern State Mill, helping your brother unload a 
corn car? 
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A. Yes, sir. 
Q. What time in the afternoon did you start unloading 
that corn car? · 
A. I guess at five o'clock or something like that. 
Q. How long did it usually take to complete the unload-
ing of one? 
A. About three and a half hours. 
Q. How many people usually worked unloading it? / 
A. Usually two---one on each end. 
Q. How many were working on the car that day? 
A. A colored boy was working on the other end of the 
car and myself and my brother in the other. 
Q. What was the colored boy's name? 
A. His name was Wood. 
Q. Did you and your brother both start work at the same 
time that day? 
A. Yes, sir, I believe that he started a little bit before I 
did. He had not been there but a little bit before me; he work-
ed maybe fifteen minutes ahead of me. 
(Pictures introduced into evidence are shown to the 
jury). 
By the Court: 
These pictures are introduced in evidence, and you 
page 18 ] will have to get up close so that you can see them. 
(The jury here gathered around the witness stand 
to examine the pictures) . 
By Mr. Kime: 
You number yours, and here is number 1 picture and here 
is number 2, and the witness can see it and the jury, too. 
NOTE: Mr. Messick numbers the pictures. 
By Mr. Kime: 
I don't care anything about this one (indicating). 
By Mr. Chelf: 
Q. J hand you photograph, marked as Exhibit number 
1, and ask you if you are familiar with that? 
A. Yes, sir. 
Q. Are you familiar with the premises where that photo-
graph was taken? 
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A. Yes, sir. 
Q. Do you recognize that as the Southern State Mill? 
A. Yes, sir. 
Q. And the loading platform? 
A. Yes, sir. 
Q. You had better come up here too? 
(The witness and the jury examine the photograph). 
By Mr. Chelf: 
Q. Is that a grain car sitting there (indicating) ? 
A. Yes, sir. 
page 19 ] Q. It is a grain car unloading at the mill, is it? 
By the Court: (Interrupting) 
The jury is not seeing the picture. Let the jury get around 
the witness stand so they can look at the picture at the same 
time as the witness. 
By Mr. Chelf: 
All right, your Honor. 
(Jury again assembles around the witness stand). 
By Mr. Chelf: 
Q. Mr. Patton, I understood you to say that every grain 
car that is brought to the Southern State Mill to be unloaded, is 
unloaded in all almost the identical position as this one (indi-
cating). Is that correct? 
A. Yes, sir; as near as we can get it; there is about a three 
foot play in each car. If there are three cars there, they can 
not get them in the center of the platform, but they are ap-
proximately at the same place. 
Q. Where does the grain go after it comes out of the 
grain car? 
A. Through the spout under the platform and in the 
conveyor up in the elevator inside of the mill. 
Q. Were you and your brother and this Woods boy in-
side a car similar to this (indicating) ? 
A. Yes, sir. 
Q. Who else was around the mill that night? 
A. There was a colored boy there by the name of 
page 20 ] Woods. There was a colored boy in the car with 
us and Tom Haskins and also Otho Swanson and 
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Lee Lantz and all the boys across there. I think this Lantz boy 
or Swanson was sitting on the platform. He borrowed a saw 
and brought it back, I think. 
Q. Were they employed at that time at the mill or not? 
A. Swanson was helping Mr. Thompson at the corn 
cutter. Lantz came to bring the saw back, and the two colored 
boys, I think, was helping with the corn doors for Mr. Thoma-
son to take them to his bother' s house. 
Q. Did Mr. Thomason have anything to do with un-
loading the grain car? 
A. He was supposed to see that it was unloaded and was 
watching the grain to see that it did not run over the basement. 
Q. Who did you ordinarily get orders from to unload a 
grain car? 
A. From Mr. Barnett. 
Q. You mean Mr. R. L. Barnett, the superintendent? 
A. Yes, sir. 
Q. On the evening of July r 5th, while you and your 
brother and Woods were in the box car, did you see Mr. Kirk? 
A. Yes, sir. 
Q. Explain to the jury, with the use of these photo-
graphs (indicating), and show where you were in the car and 
where your brother was and where Woods was and where Mr. 
Kirk was, when he first came in the car. 
A. I seen Mr. Kirk come down the hill from the opposite 
side of the car and he crossed the railroad. This 
page 2 r ] is a spur track and he crossed the railroad and 
climbed into the transfer car, and we sat there in 
the center of the car and talked for about r o minutes, talking 
about work at the Virginia Bridge Company and talking about 
when we would get back there. After about Io minutes, he 
started and made a cigarette and he started to light it and my 
brother said that he could not smoke in there, and he got out on 
the platform or was dim bing over the door of the platform and 
was standing there, and that was the last I noticed of him. 
Q. Was there a light in the car? 
A. Yes, sir. 
Q. It was after dark, was it? 
A. Yes, sir, the light was hung up opposite the door on 
a nail. 
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By Mr. Messick: 
Q. Was that light in that car when Mr. Kirk came there 
or did Mr. Thomason bring it later? 
A. Mr. Thomason brought it after Mr. Kirk came. 
Q. You asked Mr. Thomason to do that, did you? 
A. Yes, sir. 
By Mr. Chelf: 
Q. Which end of the box car were you in? 
A. I was in the east end. 
Q. Talking to Mr. Kirk? 
A. Yes, sir. 




A. He was about the door. 
Where was Woods? 
He was in the west end-in this end (indicating). 
The west end? 
A. Yes, sir. 
Q. (Indicating picture to witness). Can you identify 
that-I hand you photograph No. 2-can you identify that as 
being a view of the Southern States Mills on the outside (in-
dicating)? 
A. Yes, sir. 
Q. We have identified these posts by agreement, as be-
ing Nos. I, 2 and 3. 
A. Yes, sir. 
Q. Do you understand these photographs? 
A. Yes, sir. 
By Mr. Messick: 
You should make it clear that this platform extends a con-
siderable distance further east? 
A. Yes, sir-60 or 70 feet. 
By Mr. Chelf: 
Q. I wish you would tell the jury, in your own words, 
and use these photographs to illustrate it. if necessary, what 
took place and what you observed from the time that Mr. Kirk 
first came into that car until after he was hit. 
A. Mr. Kirk first got in the car like I said, and 
page 23 ] we talked about Io minutes about work at the Vir-
ginia Bridge Company, and then he started to make 
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a cigarette and my brother said that he could not light it in 
there, and he got on the platform, and then got back in the car. 
Q. Which side did he get in on? 
A. When he first came in, he got on the other side and 
came out on this side (indicating) . 
By Mr. Messick: 
Q. He came in on the north and got out on the south, 
did he? 
A. Yes, sir, my brother said he could not smoke in there 
and he got out on the gang-plank to light his cigarette and I 
started shovelling corn, and I didn't pay any attention to him 
for 2 or. 3 minutes, and the Woods boy said-
By Mr. Messick: 
I object to that. 
By the Court: 
Suppose we go into chambers. 
IN CHAMBERS 
(In the absence of the jury). 
By Mr. Messick: 
The witness is going to testify to what McCarthy Woods 
said, and I object to that. 
By Mr. Chelf: 
I understood the witness to say that, "There comes old 
Russell with a pick handle", or something to that effect. Woods 
saw Thomason come with a pick handle. 
page 24 ] By Mr. Messick: 
I thought that Woods was his witness, and he can 
testify to what he said. 
By the Court: 
Is Woods here? 
By Mr. Chelf: 
Yes, sir. 
By Mr. Kime: 
We will ask you now, and I think it is fair to make the 
statement into the record that we would like to have the Court 
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put Woods on the stand, and we will show that the record in 
this case below shows that Mr. Messick called Woods and put 
him on the witness stand by the special request of the Trial 
Justice, and examined him in full. 
By Mr. Messick: 
No, sir; we didn't do it by special request; we called him 
and put him on. If you want to put him on, you can do so. 
Maybe I will put him on, but you can put him on if you want 
to. I don't see any reason for the Court to call him as a wit-
ness and tell what happened in the lower court. These gentle-
men knew what he would say before trial in the lower court. 
By Mr. Kime: 
So did you. 
By Mr. Messick: 
Yes, sir; but I object-to this witness' saying what Woods 
has to say. 
By the Court: 
What is the purpose of this? 
By Mr. Kime: 
Woods called the attention of this witness to the defend-
ant standing in the door. 
page 25 ] By Mr. Messick: 
The negro said that this fellow-he said that.-
he said to these Patton boys that it was "Old Russell with a 
pick handle", and both of the Patton boys said that they look-
ed at him and watched him and did not see any pick handle in 
his hand. 
By the Court: 
I don't think that statement should go in there. If they 
looked and didn't see it,, what this boy said has no evidential 
value. 
By Mr. Chelf: 
They said that it looked like he was holding something be-
hind him. 
By the Court: 
The fact that they said that would not be evidence that 
he had anything. 
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By Mr. Kime: 
Let the witness say whether or not his attention was call-
ed to anyone standing in the door of the mill. 
By the Court: 
I think he can say that his attention was called to it. The 
- proposition is whether or not this man was standing there and 
had anything in his hands. 
By Mr. Kime: 
Why not ask him if, immediately before Mr. Kirk was 
struck, if he saw anyone standing in the doorway of the mill. 
By Mr. Chelf: 
There is another point we want to take up about the wit-
ness, McCarthy Woods. We don't want to call him as our 
witness and be bound by any statement that he 
page 26 ] makes. I think that the Court can call anybody to 
the witness stand who was there at the time. 
By Mr. Kime: 
We have two cases on that. 
By the Court: 
Suppose we take that up when we get to it. 
By Mr. Kime: 
All right. 
IN COURT 
(In the absence of the jury). 
By Mr. Chelf: 
Q. Just prior to the time that Mr. Kirk was struck, were 
you in a position to observe anyone standing in the doorway? 
A. Yes, sir; I looked out the door of the car and seen 
Mr. Thomason standing there. _ 
Q. Where was Mr. Thomason standing in the door? 
A. He was standing there, leaning against the doorsill on 
the east side of the door. 
Q. On the east side of the door? 
A. Yes, sir. 
Q. Will you demonstrate the position he was standing 
in? 
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A. He was kind of leaning against the face of the door 
like that with his shoulder (indicating). 
Q. Could you see his hands? 
A. No, sir. 
Q. Would you have been in a position to have 
page 2 7 ] seen his hands, if they were in front of him? 
A. Yes. sir, it looked like I could; he was stand-
ing in the light. 
Q. Was he in a crouching position or not. or was he 
straight up? 
By Mr. Messick: 
We object to that as leading. 
By the Court: 
State what position he was in. 
A. He was leaning against the door facing. with his 
hands sort of like that (indicating) ; I could not see either one 
of them from where I was in the car. 
By Mr. Chelf: 
Q. Did he have his left hand behind him? 
By Mr. Messick: 
We object to that. 
By Mr. Chelf: 
Q. Will you demonstrate that for us? 
A. I could not say exactly where his hands were; I could 
not say where they were; I don't know exactly where they 
were. 
Q. Did you see anyone else besides Mr. Russell Thoma 
son at that time? 
A. Not at that time, when I first looked out. no, sir. 
What was the next thing you saw? Q. 
A. I shovelled 2 or 3 shovels of corn and I glanced back 
and I saw Mr. Thomason make a swing, but I 
page 28 ] didn't know who he hit; there wasn't light enough 
to see who it was. 
Q. Stand up and demonstrate how Mr. Thomason made 
that swing. 
A. He had his left hand just like he was batting at a ball, 
shoulder high. 
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Q. Is Mr. Thomason left-handed? 
A. I think so, yes, sir. 
Q. Did you hear the blow strike? 
A. Yes, sir. 
Q. What did it sound like? 
37 
A. It sounded like he hit a piece of paste-board or that 
a small rifle had popped. 
Q. What did you do immediately after you saw Mr. 
Thomason swing the pick handle? 
A. I jumped out of the car and looked to see what hap-
pened. The Lantz boy taken Mr. Kirk up and set him beside 
the building and we got a light and saw his head, which was 
bleeding over the right eye and the Lantz boy said, "You done 
killed this man; you better call a doctor or an ambulance"; and 
I got off the platform and went over to the store to get a car 
to take him to the hospital, but when I got back they had al-
ready called from the office-the boy working in there, and I 
didn't know the office was open, but they had already called 
for an ambulance. 
Q. You recognized the injured person as being Mr. Clyde 
Kirk at that time, did you? 
A. Yes, sir. 
page 29 ] Q. When you first reached Mr. Kirk, did you 
see Mr. Russell Thomason there? 
A. Yes, sir. 
Q. With the pick handle? 
A. Yes, sir, he was standing in the doorway. 
Q. Do you recognize that pick handle as the one that 
was used there (indicating) ? 
one. 
A. That looks just like the one; I suppose it is the same 
Q. That looks like the pick handle, does it? 
A. It was just like that (indicating) . 
Q. Was he holding it in his hands? 
A. No, sir, he had it on the floor with one hand. 
Q. What statement did Mr. Thomason make, if any? 
A. He said, "You all see what he came at me with", and 
he pointed to a knife laying beside Mr. Kirk". 
Q. Where was the knife-how close was it to Mr. Kirk? 
A. It was about two feet from him, I reckon, on the left 
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side of him, the way he was sitting then. They had done set 
him up against the wall. 
Q. Will you recognize the knife, if you saw it? 
A. No, sir. 
By Mr. Chelf: 
I want to introduce this pick handle as Exhibit No. 5 for 
the Common weal th. 
(The foregoing pick handle is introduced in evidence 
as above indicated). 
page 3 o ] By Mr. Chelf: 
Q. Do you recognize that knife (handing knife 
to witness) as the knife that you saw lying beside Mr. Kirk? 
to it. 
A. It resembles it. I didn't pay any particular attention 
Q. Was that knife open or shut? 
A. It was open. 
Q. Which blade was open? 
A. It looked like, from the size of the knife, that it must 
have been the small blade. I didn't pay close attention. I just 
saw it lying there. 
Q. Was it like that-look at it with the small blade open? 
Does that look like it did when you saw it? 
By Mr. Hunt: 
We object to that. He just testified that he didn't know 
which it was. 
By Mr. Chelf: 
He said he thought it was the little blade. 
By the Court: 
He said it looked like the small blade. 
By Mr. Messick: 
Yes, sir. 
By Mr. Chelf: 
I want to introduce this knife in evidence as Exhibit No. 6. 
(The foregoing· knife is introduced in evidence as 
Exhibit No. 6 for the Commonwealth). 
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By Mr. Chelf: 
Q. When you first reached Mr. Kirk, had he been 
page 3 1 ] removed from where he originally fell? 
A. Yes, sir. 
Q. As I understand it, when you first saw the knife, Mr. 
Kirk had been moved against the wall, had he? 
A. Yes, sir. 
Q. This wall ( indicating) ? 
A. Yes, sir, they set him up against the wall, 2 or 3 feet 
beside the door. The Lantz boy set him up there, I think; I 
was getting out of the car. He was near to him when he was 
hit. 
Q. Did Mr. Kirk make any statement after he fell? 
A. No, sir, he never made any fuss at all, until somebody 
started washing his face with cold water, and he started to groan 
a little bit. . 
Q. How many times did Mr. Thomason say that' he 
was coming at him with a knife? 
A. I don't know; I don't remember if he said it more 
than once or not; there was so much excitement there I don't 
know. 
Q. How was Mr. Kirk dressed that night when he came 
into the grain car? 
A. He had on-it looked like a straw colored hat-a 
Panama hat, and a light shirt, and dark trousers, as well as I 
·remember. 
Q. Did he have on a coat or a vest? 
A. No, sir, . he was in his shirt sleeves. 
Q. Mr. Patton, will you just explain to the jury what 
the lighting conditions were on the inside at that 
page 3 2 ] time? 
A. Well, there was no light, except from the 
mill-the inside of the mill, and one in the car. 
Q. There was a light inside the large door leading into 
the mill, was there? 
A. Yes, sir, there were several lights in there-8 or Io. 
Q. And a light inside the grain car, was there? 
A. At the west end. 
Q. It was put in there by Mr. Thomason, was it? 
A. Yes, sir. Some of them asked him to bring it there, 
and he brought it in there and hung it up on a nail. 
Supreme Court of Appeals of Virginia 
Paul Patton 
Q. Was it directly on the inside, instead of being in front 
of the door? 
A. Yes, sir. 
Q. Was it in front of the door to the grain car? 
A. There wasn't much light shining out there, because 
it was hanging past the door a little piece. 
Q. When Mr. Kirk came into the grain car, did Mr. 
Thomason come out to it? 
A. He came out and brought a light. 
Q. Did Mr. Kirk see Mr. Thomason? 
A. Yes, sir, I suppose he saw him, because he was look-
ing at him. 
Q. Was Mr. Thomason in a position to see Mr. Kirk? 
A. Yes, sir. 
Q. Did either one of those speak any words to the 
page 3 3 ] other? 
A. No, sir; I didn't hear them. 
Q. After Mr. Thomason left the grain car, after he 
brought the light there, did you see him any more until you saw 
him standing in the door? 
A. No, sir, not that I remember of. 
CROSS EXAMINATION 
By Mr. Messick: 
Q. I believe that you are a pretty good friend of Mr.· 
Kirk's, aren't you? 
A. Yes, sir. 
Q. You live close to him, do you not? 
A. Yes, sir. 
Q. You eat at his home a good bit, don't you? 
A. Yes, sir, I took my meals there sometimes since my 
sister left home and went to work. 
Q. When he came to the grain car, did he have the knife 
in his hands then? 
A. No, sir, I didn't see it. 
Q. Did he have the knife in his hands after he got out 
of the grain car? 
A. No, sir, I didn't see any. 
Q. Mr. Kirk made shoes and things of that kind, didn't 
he-he did leather work, didn't he? 
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A. He used to sew a few shoes; he had a machine on 
which he sewed the shoes. 
Q. It was a side line with him, wasn't it? 
A. I don't know that he did it for everybody else; he 
did it for himself. 
page 34 ] Q. He used a knife in connection with that work, 
did he? 
A. J suppose so. I suppose he would have to have some 
kind of a knife. 
Q. You say that Mr. Thomason came to the grain car 
and put a light in the grain car, I believe, didn't you? 
A. Yes, sir. 
Q. Did he do that at your request? 
A. Yes, sir; some of us asked him to bring a light. 
Q. And it was dark in the grain car, was it? 
A. Yes, sir, it was getting dark and we could not see. 
Q. It was dark on the platform too, wasn't it? 
A. Yes, sir, it was pretty dark. 
Q. When· Mr. Kirk got out of the grain car, you did not 
see him any more until he was hit, did you? 
A. No, sir. 
Q. As to what he did at the time he was struck, you 
don't know. do you? 
A. No, sir, I could not tell. 
Q. You do know, Mr. Patton, that after he was struck, 
immediately after he was struck and as soon as you came out 
there, the knife was lying on the platform about 2 feet from 
him. Is that right? 
A. The first I noticed of the knife, Mr. Thomason said, 
"You see what be come after me with". 
Q. Mr. Thomason said, "You see what he come at me 
with"? 
A. Yes, sir. 
page 35 ] Q. And be said, "He was going to cut my heart 
out", didn't he? 
A. - Yes, sir, he said that he said that he was going to cut 
his heart out, yes, sir. 
Q. Please state whether or not the mill machinery was in 
operation? 
A. Yes, sir, the g:rain crusher was running to the con-
veyor. 
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Q. That makes considerable noise, doesn't it? 
A. A good bit, yes, sir. 
Q. At the time this happened, Lee Lantz and the Swan-
son boy were sitting on the platform, weren't they? 
A. Yes, sir, they were sitting there. I could not see 
them. 
Q. And Lee Lantz was the first to get to him, wasn't he? 
A. Yes, sir. 
Q. And Lee Lantz moved his body, didn't he? 
A. He set him beside the car, yes, sir. 
Q. With reference to where the knife was, where was his 
body at the time that Lee Lantz moved him? 
A. The first that I saw of the knife, Mr. Thomason 
said, "See what he was coming after me with", and that was 
about 2 feet from him. 
Q. After Lantz had started to move him, where the knife 
was laying, before that, you don't know, do you? 
A. No, sir. 
page .3 6 ] Q. Because he was moved by Lantz before that, 
wasn't he? 
A. I don't know where it was before he was removed. 
Q. You have worked for some time around the mill, 
haven't you? 
A. Yes, sir, we are there now. 
Q. Do you know, as a matter of fact, that this grain cut-
ter was in operation this night? 
A. Yes, sir. 
Q. And that machinery or the grain will pile up some-
times on occasions, will it? 
A. The spout comes out on the other side. 
Q. Yes, sir, but you have to hit that spout that you speak 
of with some kind of a stick or instrument or some kind, don't 
you? 
A. We have to hit it with a broom, yes, sir. 
Q. You have to hit it, don't you; didn't Mr. Thomason 
have to hit it? 
A. Yes, sir, with a broom. 
Q. And you have to knock on it, don't you, this spout 
(indicating)? 
A. Yes: sir, we take a broom and knock on it. It is pretty 
high off the floor, and you would have to step up to do it. 
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Q. That is where you hit it, isn't it (indicating)-those 
are the dents where it has been hit, isn't it (indicating) ? 
A. We used to have a long handed broom, which 
page 3 7 ] was all you could hit it with. 
Q. Mr. Thomason is over 6 feet tall, isn't he·? 
A. Yes, sir. 
Q. And Mr. Kirk was about 6 feet tall, wasn't he? 
A. He was about the same height. 
Q. They were about the same sized men, weren't they? 
A. Yes, sir. 
Q. You see the dents where that was hit with some force 
by someone. don't you (indicating)? 
A. Yes, sir. 
By Mr. Messick: 
I want to show this to the jury. (Exhibiting to the jury). 
By a Juror: 
How high is that dent from the floor? 
By Mr. Messick: 
I will have to have an actual measurement made for you 
of that dent. 
By Mr. Kime: 
Maybe the witness knows. 
By the Witness: 
How high is it from the floor? 
By Mr. Messick: 
Yes, sir. 
By the Witness: 
I guess it is right around 9 feet or maybe r o feet. I would 
not say for sure; it is pretty high. 
Q. There would be no trouble for a 6-foot man to take 
a pick handle and reach it, would there? 
A. I don't know if he could or not. I never tried it. 
Q. If he is 6 feet tall and has a pick handle-what about 
that? 
page 3 8 ] A. I expect so. I never tried it. 
By Mr. Messick: 
I want to show this to the jury (Mr. Messick exhibits pic-
tures to the jury.) 
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By a Juror: 
I still cannot tell how high it is. 
By Mr. Messick: 
· We will have to make an actual measurement of that. 
By a Juror: 
We don't know how high that machinery is; there is noth-
ing to judge that by at all. 
By Mr. Messick: 
I will send somebody over there and measure it and give 
you the exact measurements. 
Q. You also know that the tools were kept over in this 
corner, don't you? 
By Mr. Kime: 
In what corner? 
By Mr. Messick: 
The west corner at the door? 
A. They kept some tools there, yes, sir. 
Q. · I mean a Stillson wrench and an axe? Like this in 
the picture (indicating)? 
A. Yes, sir. (Picture is exhibited to the jury). 
Q. Had you seen Mr. Kirk about the mill before that? 
A. Lately? 
Q. Yes? 
A. Yes, sir, I seen him there three or four times before 
that. 
page 3 9 ] Q. When was it? 
A. I don't know what dates it was; he came there 
once in a while to get grain do.ors. 
Q. He came there to get grain doors, did he? 
A. Yes, sir. 
Q. From whom? 
A. 1 don't know where he got them; he just came there 
and got them. Anybody that wanted them picks them up and 
walks off with them. 
Q. Weren't these grain doors to be sent to Thomason's 
brothees that night and he had the colored boys there to take 
them, didn't he? 
A. Yes, sir. 
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By Mr. Kime: 
You have stated that before. 
By the Witness: 
They got the doors before Mr. Kirk came there, except 
three or four of them on the floor. 
By Mr. Messick: 
Q. They took them to Mr. Thomason's home, didn't 
they? 
A. To his brother's home. They passed Mr. Kirk com-
ing down the hill. 
Q. When was the last time that you had seen Mr. Kirk 
at the mill prior to the 15th of July? 
A. I could not tell you exactly; I don't know. 
Q. Has it been as much as five years? 
A. Oh, no, it has been approximately 2 or 3 
page 40 ] weeks. 
Q. You saw him there two or three weeks before 
that, did you? 
A. Yes, sir. 
Q. Was it in the day or the night time? 
A. I don't know exactly when-not long. 
Q. Was it day or night? 
A. It was night time. We unloaded a car after quitting 
time. 
Q. Was Mr. Thomason there at night? 
A. No, sir, he worked in the day time. I did not see 
him there when Mr. Thomason was there before. 
Q. You did not see him there when Mr. Thomason was 
there before? 
A. No, sir. 
Q. Did he know that Mr. Thomason worked in the day 
time and not in the night time? 
A. I suppose so. 
Q. He had been there at night before that, but he was 
never there when Mr. Thomason was there, that you know of. 
Is that right? 
A. Not that I know of. 
Q. That was the first time that you ever saw him there 
when Mr. Thomason was there, is it? 
A. No, sir, I have seen him there before. 
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Q. That is the first time that you saw him there when 
Mr. Thomason was there, is it? 
A. Yes, sir, when Mr. Thomason was there. 
page 41 ] Q. I will ask you to state whether or not Mr. 
Thomason did not phone for the ambulance and 
also for the officers to come there and get this man, after this 
happened? 
A. I could not say; somebody said that he did. I was at 
the store. 
Q. You said that he was leaning against the door. Take 
this (indicating) at the platform in front of him and you were 
over here (indicating) and this is the grain car door (indicat-
ing)? 
A. Yes, sir. 
Q. And it was dark out there and you could not see very 
well, could you? 
A. I saw the door there where Mr. Thomason was stand-
ing: he was standing in the light. 
Q. He was leaning against the door like this (in~icating). 
wasn't he? 
A. Yes, sir, with his other hand out of sight. I could not 
see that. 
Q. You did not see his hand? 
A. No, sir. 
Q. And he was leaning against the door-just like a man 
was leaning against a door. 
A. Yes, sir, like anybody would lean against the door 
and relax; leaning against the door over to one side. 
Q. You saw him leaning against the door and relaxed, 
did you? 
A. I seen him there several times. 
page 42 ] Q. There was nothing unusual about his standing 
there relaxed, was there? 
A. No, sir. 
Q. Usually when he didn't have anything to do, he would 
stand against the door, wouldn't he? 
A. I suppose so. 
Q. He did do it frequently, didn't he? 
A. Yes, sir, I guess it was like anybody else standing 
there. 
he? 
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And you say when he hit he hit with both hands? 
Yes, sir. 
Did you see a knife in his hands? 
You mean Mr. Thomason's. 
Yes? 
A. No, sir. 
Q. Did you ever see Russell Thomason with a knife like 
that (indicating) ? 
A. No, sir. 
Q. Is this a knife that Mr. Thomason had there? 
A. I don't know; I don't know whether he had a knife or 
not. 
Q. Do you know whether this is the knife that was tak-
en off of him by the sheriff that night? 
A. I don't know. 
Q. It is a knife of the Farmer's Fertilizer Company of 
Columbus, Ohio? 
page 43 ] A. I don't know about that. 
Q. When you got on the platform, the Lantz 
boy had moved Mr. Kirk, had he? 
A. Yes, sir, he set him up beside the building. 
Q. And that knife was laying there open, and as to whe-
ther or not the small blade was open you do not know? 
A. I could not say; it looked like it was just lying there, 
but I don't know whether it was the large or the small blade 
that was open. I know that one was open. I could not say 
which one it was. 
Q. Mr. Thomason is the mill-wright or a mill mechanic, 
is he not? 
A. Yes, sir. 
Q. And he was in charge of the mill that night-in 
charge of the operation of the mill and the men, was he? 
A. I don't know whether Mr. Barnett told him to take 
charge or not. 
Q. Who did you think that you were looking to as the 
boss? 
A. All we had to do was to unload the cars. 
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Q. Who was the man that started the mill in operation 
that night? 
A. He started up the operation. 
Q. He was called the boss, wasn't he? 
A. I don't know whether you would call him the boss or 
not; he was working there that night and was supposed to look 
after it. 
page 44 ] Q. Didn't you on direct examination, tell the jury 
that Mr. Thomason was supposed to see that ev-
erything went off down at the mill that night all-right? 
A. I don't remember what I told them. Mr. Barnett, 
when he leaves you the.re at night to work, after he leaves, and 
he leaves you there to run the corn cutter and everything that 
happens, you are responsible for it. I have worked there at 
night myself and he never told me that anybody was boss. 
Q. Didn't you tell the jury on direct examination that 
Mr. Thomason was supposed to see that everything went all-
right at the mill? 
A. I might have; I don't know. 
Q. Is that true or not? 
A. He was responsible for everything that night; yes, 
sir. 
Q. Certainly he was. If he was responsible for every-
thing, he was the boss, wasn't he? 
A. I don't whether you would call him the boss or not. 
Q. If he was responsible for everythi.ng and was sup-
posed to see if everything was running all-right and look after 
everything at the mill, I imagine you would call him the boss, 
wouldn't you? 
nett. 
A. The only man that I take orders from was Mr. Bar-
Q. Mr. Barnett was not there? 
A. No, sir, not that night. 
Q. If you had decided to leave that night at any time 
while you were unloading, who would be responsible for getting 
another man to take your place? 
A. I suppose Mr. Thomason. 
page 45 ] Q. And if you did not behave, he could fire you, 
couldn't he? 
A. I don't know whether he had that privilege or not, 
no, sir. 
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Q. He was responsible for everything there and yet he 
could not fire you? 
A. I never knew of anybody being fired except by Mr. 
Barnett. Mr. Barnett can tell you more about that than I can. 
I don't know whether he gave Mr. Thomason the privilege to 
do that or not. 
By Mr. Chelf: 
Q. Mr. Patton, you stated that you had known Mr. Kirk 
for a long time and that you had been in and out of his house 
and that you had meals with him? 
A. Yes, sir, I took my meals up there and do now, since 
my sister left home. 
Q. Please state whether or not you ever saw Mr. Kirk 
with that knife (indicating), or a similar knife? 
A. No, sir, I never did see it. 
By Mr. Messick: 
Q. What kind of a knife did you see on him? 
A. I never saw him with any knife. I seen him have a 
knife one day in his hand, but I don't know what kind it was. 
He was trimming a stick. I didn't pay any attention. 
Q. And you saw the knife blade but you didn't see the 
knife? 
A. I reckon that it was his; I don't know whose 
page 46 ] it was. 
By Mr. Chelf: 
Q. Have you seen that pick handle before that night? 
A. No, sir, I didn't know that we had a pick there. 
Q. Did you, at any time when you were working at the 
Southern States Mill, see anyone beat on the conveyor, or what-
ever it is, with a pick handle? 
A. No. sir. 
Q. Mr. Patton, how much of the mill machinery was 
running on this particular evening? 
A. Well, the corn cutter and the conveyor and the ele-
vator. 
Q. The elevator is a machine that carries the grain from 
the basement where it is unloaded upstairs, isn't it? 
A. Yes, sir. · 
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Q. Did you han any machines in the mill that were not 
running that night? 
A. Well, the mixer and the molasses agitator and the 
molasses pump and the hammer-two hammer mills-were not 
runmng. 
Q. There was just a small part of the machinery that was 
not in operation or was in operation at that time? 
A. It was just the corn cutter and the elevator and the 
conveyor. 
By Mr. Messick: 
We object to that. 
By Mr. Chelf: r 
Approximately what portion of the machinery was in op-
eration. 
By the Court: 
That makes noise. 
page 4 7 ] By Mr. Chelf: 
Yes, sir. 
A. The elevator didn't make any noise at all, but the 
corncutter makes a good deal of noise and the conveyor makes 
right much noise, but several of the other machines were not 
running-the hammer mill and the mixer-it makes more noise 
than anything else-the mixer. 
Q. Did you ever see a pick handle of any kind or nature 
standing anywhere near the door where Mr. Thomason was 
standing? 
A. No, sir. 
Q. At any time? 
A. No, sir. I was not working there regularly. I went 
there once in a while. 
Q. I mean that any time that you went there before this 
happened? 
A. No, sir, not that I rem em her. 
Q. I understood you to say that Mr. Thomason ordin-
arily worked in the day time. Is that correct? 
A. Yes, . sir. 
Q. Have you ever unloaded the grain car before at night 
when he was not there? 
A. Yes, sir. 
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Q. Did Mr. Thomason have anything whatsoever to do 
with unloading the grain car? · 
A. He did not have anything directly to do with unload-
ing it. He was looking after the machinery inside. 
Q. Did you unload the grain car on a contract basis or 
by the hour? 
A. We had a contract, the biggest part of the 
page 48 ] time. 
Q. How were the lights inside the mill. Were 
they strung in a straight row in the mill? 
A. There were two in a straight row and a couple more 
on the right hand side about under the deck. 
Q. How far were these lights from the door-I am speak-
ing of the mill door? 
A. The first light is about thirty-twenty five or thirty 
-twenty or twenty five feet inside the door. 
Q. When Mr. Thomason swung the pick handle, when 
he was swinging it, did you see anybody else there? 
A. Beside him? 
Q. Beside Mr. Thomason? 
A. No, sir; I heard the lick and I saw somebody fall. I 
saw the form of somebody but I could not tell who it was. 
Q. Could you tell how far this form was when he swung 
at him? 
A. I could not tell: I did not see him until he hit him. 
I could not see Mr. Thomason. I could not see who was hit. 
Q. Mr. Thomason was standing in the light and the per-
son that he hit was in the dark; is that right? 
A. Yes, sir. 
Q. And not in the reflection of the light? 
A. Yes, sir. 
By Mr. Messick: 
Q. You said that these lights in the mill were about 
twenty feet from the door? 
A. As well as I remember about that. 
page 49 ] Q. And that is a strong light there, as shown by 
the picture, isn't it? 
A. Yes, sir, that is one there and another one here (in-
dicating). 
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Q. As a matter of fact, it is about twenty five feet from 
the lights to the door, isn't it? 
A. I suppose so. 
Q. I will ask you to state whether or not if this light 
which is twenty eight feet away, had a blue bulb on it? 
A. I don't know abou.t that; it used to have one. I don't 
know about that now. 
(Mr. Messick exhibits pictures to the jury) . 
By Mr. Messick: 
Q. You said that Mr. Thomason was holding the pick 
handle when you ran on the platform and the Lantz boy moved 
the man, didn't you? 
A. Yes, sir. 
Q. Did he have hold of the big or the little end? 
A. I think that he had hold of the little end; I am not 
sure. He had it in his hand or one of his hands there against 
the concrete. 
Q. Was he holding it like this (indicating) ? 
A. Something that way, yes, sir; I don't know exact! y. 
(Witness Stands Aside) 
Court was here recessed until 2: oo P. M. on the same day. 
page 50 ] AFTERNOON SESSION 
Court reconvened at two o'clock pursuant to recess. 
HOWARD PATTON--Sworn for the Commonwealth. 
DIRECT EXAMINATION 
By Mr. Chelf: 
Q. Your name is Howard Patton? 
A. Yes, sir. 
Q. Where do you live, Mr. Patton? 
A. Vinton. 
Q. Do you know Russell Thomason? 
A. Yes, sir. 
Q. Did you also know Clyde Kirk? 
A. Yes, sir. 
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Q. How long have you known Thomason, and how 
long had you known Mr. Kirk before he was killed? 
A. Eight or ten years, I guess. 
Q. Where were you employed on July 15 last? 
A. Southern States Mills. 
Q. What was the nature of your employment with them, 
or your work? 
A. Unloading the corn car. 
Q. Did you have a corn car to unload on July 15? 
A. Yes, sir. 
Q. Who gave you the job of unloading this corn 
page 5 I ] car? 
A. Mr. Barnett. 
Q. You mean Mr. R. L. Barnett, the superintendent of 
the mill? 
A. Yes, sir. 
Q. How many cars of corn had you unloaded that day? 
A. This was the second one-two of them. 
Q. You unloaded two? 
A. Yes, sir. 
Q. Did Mr. Barnett employ you to unload both cars? 
A. Yes, sir. 
Q. Did you do that work on a contract basis, Mr. Patton. 
or by the hour or day? 
A. Sometimes they gave a contract and sometimes pay 
us by the hour. They give us three and a half hours to unload 
them. 
Q. Who else was helping you to unload the second corn 
car that you unloaded that day? 
A. McCarthy Woods. 
Q. And who else? 
A. My brother, Paul. 
By Mr. Kime: 
Q. Talk plain now so the jury can hear you. You say 
McCarthy Woods? 
A. Yes, sir. 
Q. A colored boy? 
A. Yes, sir. 
page 5 2 ] By Mr. Chelf: 
Q. On this particular occasion were you unload-
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ing that second car of corn on a contract basis or were you work-
ing by the day or hour? 
A. I reckon working by the hour. He just give me three 
hours and a half to unload them, and if we could unload them 
quicker we got three and a half hours anyway. 
Q. If you would take more than three and a half hours, 
you would still receive the same price? 
A. Yes, sir. 
Q. You were on a contract basis then, weren't you? 
A. I suppose it is. 
Q. What time on July 15 did you start to unload this 
second car of corn? 
A. A bout five o'clock in the evening. 
Q. Who else was around the mill that evening while you 
were unloading this car? 
A. Mr. Thomas, he was working there. 
Q. Mr. Thomason there (indicating the defendant) 
A. Yes, sir, Mr. Russell Thomas. 
By Mr. Kime: 
Q. You call him 'Thomas." His name is Thomason. 
A. I don't know just how it is. 
By Mr. Chelf: 
Q. You mean this man sitting over there (indicating Mr. 
Russell Thomason) ? 
page 5 3 ] A. Yes, sir. 
Q. Who else was around there that evening? 
A. Otho Swanson. 
Q. Who else? 
A. Lee Lantz. 
Q. Who else did you see there? 
A. McCarthy Woods and Tom Haskins. 
Q. Had you seen Clyde Kirk on that afternoon of July 
A. I seen him along a bout 1 2 o'clock, I reckon. It might 
have been a little after or maybe a little before.· 
Q. Did you see him later on that day? 
A. I seen him along about 7: 3 o or a quarter to eight. 
Q. Did you have any conversation with him the first 
time you saw him? 
A. Yes, sir. I told him-
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Mr. Messick: 
I object to any conversation between him and Mr. Kirk. 
The Court: 
Objection sustained. 
By Mr. Chelf: 
Q. When is the next time you saw Mr. Kirk after you 
saw him about 1 2 o'clock? 
A. Along about a quarter to-I don't know-just along 
towards dark: I don't know just what time it was. 
Q. Where were you at that time? 
A. Unloading corn. 
page 54 ] Q. When you first saw him that evening, from 
which direction did he come and how did he get 
in the grain car? 
A. He come down the hill from the north, north of the 
mill-northeast of the mill, and crossed the railroad and crawl-
ed up in the side of the car we was unloading. 
Q. On which side of the car did he come in? 
A. On the north side. 
Q. Do you know where Mr. Kirk lived? 
A. Yes, sir. 
Q. From which direction did he come? 
A. He come from where he lived? 
Q. How was Mr. Kirk dressed that night? 
A. Dressed in a dark pair of pants and light shirt, and a 
sort of Panama hat on. 
Q. Did he have a coat or vest on? 
A. No, sir. 
Q. Do you know why Mr. Kirk came down to the mill? 
A. Why? 
Q. Yes. 
A. He came down after a couple of grain doors. 
Q. Why did he come down there after the grain doors? 
A. He said something that day about-
Mr. Messick: 
I object to the conversation he had with Kirk. 
The Court: 
I think it is admissible to show the purpose for which he 
came down there, if he knows. 
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page 55 ] By Mr. Chelf: 
Q. Do you know the purpose for which he came 
down there? 
A. I told him about 12 o'clock that day-he said some-
thing about some grain doors, and I told him to come down 
there that night. 
Q. Tell the jury what you mean by "grain door"? 
A. A grain door is crossways of the car, and it holds the 
corn in the car. 
By Mr. Kime: 
Q. Take that picture and get up there and show the jury 
what a grain door is (hands picture to the witness, who exhibits 
same to the jury) . 
A. This is to hold the corn in, and it is about two feet 
wide, and he wanted two of them. He was building some kind 
of building, I don't know what. 
By Mr. Chelf: 
Q. Is there a grain door on each side of the box car that 
the grain comes in? 
A. Yes, sir, on both sides. 




About how wide is each section, or how high? 
The average is about two feet, and there are four 
doors on each side of the car. 
page 56 ] Q. And about two feet high, each one of them? 
A. Yes, sir. 
Q. I wish you would explain to the jury, with this photo-
graph, how you go about getting that grain out of the car from 
the time the grain arrives at the mill. 
A. Take a brace and bit there, and take a saw, and knock 
the hole out, and take this (indicating on photograph) and nail 
it on there and run it into a hopper. 
Q. How near through were you to unloading this car 
when Mr. Kirk first came in? 
A. It would take us about half an hour to have finished 
it-maybe not that long. 
Q. Was it dark by the time he arrived? 
A. No, it wasn't quite dark. 
Russell 0. Thomason vs. Commonwealth or Va. 57 
Haward Patton 
Q. What did Mr. Kirk do after he came into this grain 
car? 
A. He come in and got in the car and stood there and 
talked to my brother about the Bridge Works, and he was aim-
ing to make a cigarette and I told him he better get out of the 
car, that they didn't allow smoking in there, and he got out on 
the platform and started making a cigarette. 
Q. Now, before he got out of the car on to the platform 
to make the cigarette, bad you seen Russell Thomason? 
A. Yes, sir, we was back in the car and Russell come out. 
Q. Do you know whether or not Mr. Thomason saw 
Mr. Kirk? 
A. Yes, sir, be looked right at him. 
Q. Did M_r. Kirk see him? 
page 5 7 ] A. I don't know whether he did or not. 
Q. What do you mean by saying that Mr. Thom-
ason looked right at Kirk? 
A. He looked right in the back end of the car where we 
was all standing. 
Q. What did Thomason do then? 
A. He just hung the light up and went on. I don't know 
where he went to. 
Q. How long after Thomason left before Mr. Kirk left 
to light bis cigarette? 
A. Just a few minutes. He got out on the platform. 
Q. Do you know whether or not he lit the cigarette? 
A. No, sir, I do not. 
Q. Which end of the car were you in at that time, when 
Mr. Kirk left? 
A. In the east end of the car. 
Q. Where was your brother Paul? 
A. He was in the same end I was in. 
Q. Where was McCarthy Woods? 
A. He was in the west end of the car. 
Q. With this photograph, Exhibit No. 1, I wish you 
would point out to the jury what you mean by the west end 
and the east end of the car. 
A. (Indicating on photograph) Here is the east end of 
the car right here, and this is the west end up here. 
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page 58 ] By a Juror: 
Q. What you mean is you were in the east end 
from the center door, and the other is the west end from the cen-
ter door, is that right? 
A. That is right. 
By Mr. Chelf: 
Q. Howard, just where in this box car was Mr. Kirk 
when he started to roll his cigarette, or light his cigarette? 
A. He was in the east end of the car. 
Q. The east end of the car? 
A. Yes, sir. 
Q. And as I understand you, he went to make his own 
cigarette? 
A. Yes, sir. 
Q. Or did he light a ready-made cigarette? 
A. To make a cigarette. 
Q. He rolled his own? 
A. Yes, sir, out of a poke of tobacco. 
Q. And after Mr. Thomason hung the light up and left 
this car, and after Mr. Kirk went out to light his cigarette, when 
was the next time you saw Thomason? 
A. The next time I saw him he was standing at the door 
at the mill. 
Q. You mean this large door leading into the mill? 
A. Yes, sir. 
Q. Which side of the door was he standing on? 
page 5 9 ] A. Standing on the east side of the door. 
Q. I wish you would just stand up, Howard, and 
illustrate to the jury just how Russell Thomason was standing 
in that door. 
A. He was standing up with his back up against the face 
of the door like this (indicating) , with his back towards the 
east, facing the car door where we was unloading. 
Q. Get up here, Howard, and take this table-for in-
stance, this is the east side of the door-now just-
A. Well, he was standing right like this (indicating) 
when I seen him, with his hands behind him like this (indicat-
ing). 
Q. Did you see whether or not he had anything in his 
hands? 
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A. No, sir, I couldn't tell whether he had anything in 
his hands or not. 
Q. What was the next thing Thomason did after you 
saw him standing against the door facing? 
A. The next I seen him was swing the pick handle. 
Q. I wish you would stand up and explain to the jury 
how he swung this pick handle. 
A. He just swung it like this (indicating) and brought 
it down left-handed over his left shoulder. 
Q. Could you tell from where you were who he was 
swinging at? 
A. No, sir, I couldn't just exactly see his face, who he 
was swinging at. 
page 60 ] Q. Could you distinguish some object that he was 
hitting at? 
A. I could see the man's clothes and who I thought the 
man was, by his clothes. 
Q. You could tell it was a man he was swinging at? 
A. Yes, sir. 
Q. What did you do immediately after he swung? 
A. I got out on the platform and went over to where 
Mr. Kirk was at laying on the platform. 
Q. Can you look at this photograph and tell just where 
Mr. Kirk was lying when you got to him? If you can, I want 
you to go over here and point it out to the jury. 
A. He was laying right along about here (indicating to 
the jury with photograph). 
Mr. Messick: 
I think you would do better if you stood back here (in-
dicating). 
Mr. Kime: 
Stand up on the platform and hold it up there above the 
reporter so all the jurors can see it. (Witness does as request-
ed by Mr. Kime.) 
The Witness: 
Laying right along there, with his head right along here 
(indicating), facing this way on this platform. 
By Mr. Chelf: 
Q. Do you know whether or not he had been moved af-
ter he fell? 
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page 6 1 ] A. Yes, sir, he was moved just after I got out of 
the car. 
Q. Do you know where he was before he was moved? 
A. Just about. 
Q. Tell the jury just about where he was lying before he 
was moved. 
A. Lying right along there (indicating), kind of long-
ways of the platform. 
Q. Which way were his feet? 
A. Next to the door back this way. 
Q. Mr. Patton, when you saw Thomason make this 
swing with the pick handle, did he step out of the door or not? 
A. Yes, sir, he stepped out there when he first-half a 
step like. 
Q. When he swung he took a step out? 
A. Yes, sir. 
Q. You stated that you saw the outline of a body that 
Thomason was swinging at and you could tell by his clothes 
that it was a man. 
A. Yes, sir. 
Q. Just what was that man doing just before he was 
~truck with the pick handle? 
A. He wasn't doing anything that I know of, just stand-
nig there on the platform. 
Q. What position was he in with refen.nce to Thompson 
A. He didn't plumb have his back to him-sort of had 
his side like to him. 
Q. Do you know what side he had to him? 




Q. He had his left side to him? 
Yes, sir. 
Did you see a knife laying near Mr. Kirk after he had 
A. Yes, sir. 
Q. Just where was this knife? 
A. It was laying right along close to the side of Mr. Kirk. 
Q. Would you know that knife if you saw it again? 
A. I never paid no attention to the knife; all I did was 
to glance at it laying there. 
Q. Do you know whether not this is the knife (exhibits 
knife to the witness) ? 
Russell 0. Thomason vs. Commonwealth of Va. 6 r 
Howard Patton 
A. No, sir. I am not sure. It was dark and I couldn't tell 
what kind knife it was, 
Q. Do you know whether the knife was open or shut? 
A. No, sir, I couldn't say that. 
Q. What statement did Thomason make after he hit Mr. 
Kirk, if any? 
A. The only thing I heard, when I went back to get some 
water for Mr. Kirk to bathe his head with, he said "He come 
over here after me and got what he come after." 
Q. Do you know what he meant by that statement? 
A. No, sir, I do not. 
page 63 ] Q. Is this the pick handle you saw Thomas swing 
at Mr. Kirk with (indicating) ? 
A. It looks like the one; I wouldn't say that is the one, 
but it looks like it. It is a new handle. 
Q. Had you ever seen this pick handle before that time? 
A. I seen it in the pick back inside of the mill. 
Q. Whereabouts in th~ mill had you seen that pick 
handle? 
A. Right about middleway of the mill; them steps goes 
up to the second floor. 
Q. I wish you would take this photograph and point 
out to the jury whereabouts in that mill you had seen this pick 
handle. Look at it first. 
A. Back to the right, right about here (indicating on 
photograph) . 
Q. Back from where that fellow is standing? 
A. Yes, sir. 
Q. Do you know about how far that is from the door 
in which Thomason was standing? 
A. No, sir, I don't have no idea how far it is-a pretty 
good ways. 
Q. Was that pick customarily kept in that same place? 
A. Several times I seen it it was laying there; I never seen 
it nowhere else. The reason I know, I went up to look in the 
corn bin and I like to have fell over the pick when I went up-
stairs. 
page 64 
Q. Do you know whether or not that pick had 
ever been used to beat on this feed thing here (in-
dicating)? 
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A. I never seen nobody use anything myself around there 
to knock on them things. 
Q. Or whether it had been used to beat on any of the 
conveyors or corn cutting machines? 
A. I never had seen it. 
Q. Did you ever see this head of the pick off of the 
handle? 
A. Yes, sir, it was laying there at the steps. I suppose 
it is laying there now; I seen it there the other day. 
Q. Did you ever see the pick off of the handle before 
Mr. Kirk was struck with it? 
A. No, sir. 
Q. Did you ever at any time see anyone use a pick handle 
to beat on anything around that mill? 
A. No, sir. 
Q. This pick handle or any other? 
A. No, sir. 
Q. Is it ever necessary to beat on this thing to unstop it? 
A. I never have seen anybody beat on it. 
Mr. Messick: 
He said he never had seen anybody-
The Court: 
How many times has he been in that mill? 
By Mr. Chelf: 
Q. How long had you been working at the Southern 
States Mill before this happened? 
page 65 ] A. Oh, four or five years. 
Q. How many times had you ever been m the 
mill? 
A. I don't know-a good many times. 
Q. About how many? 
A. I don't know; several thousand times, I reckon. 
Q. 'Pell me this: What do you call that thing (indicat~ 
ing)? I have had to refer to it several times. 
A. The dust collector. 
Q. A dust collector? 
A. Yes, sir. 
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CROSS EXAMINATION 
By Mr. Messick: 
Q. You say you have never seen anybody use anything 
to beat that dust collector with when it gets stopped up? 
A. No, sir. 
Q. As a matter of fact, you did not· work inside of the 
mill; the only thing you did was to occasionally come down and 
unload a box car under contract, is that right? 
A. Most of the time. 
Q. That is what you did, come down there occasionally 
to unload a box car under contract? 
A. I have worked inside right smart. 
Q. When? 
A. It hasn't been so awful long ago; I don't know how 
long ago. 
page 66 ] Q. Have you any idea how long ago it was? 
A. It ain't been over seven or eight months when I start-
ed to unloading corn on contract like that. 
Q. You worked out in the box car nearly all the time? 
A. Yes, sir. 
Q. You have had very little time inside, haven't you? 
A. I have worked extra is all. 
Q. Well, you don't have any regular job unloading corn. 
Occasionally when a car comes in they employ you and your 
brother to unload it? 
A. Yes, sir. 
Q. You were a very good friend of Mr. Kirk's, weren't 
you? 
A. Not a pretty good friend; I liked him, though. 
Q. As a matter of fact, you ate at his house a good bit, 
didn't you? 
A. Several times. 
Q. Right frequently. didn't you? 
A. No, sir. 
Q. Now, if I understand you, Kirk was lying, after he 
was struck. with his feet towards the door and his head back 
from the door out on the platform, and his feet were about two 
feet from the door; that is correct, jsn't it? 
A. I don't know how far his feet was from the door. 
His feet was towards the door. 
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Q. You told us a few minutes ago-I understood you to 
say they were about two feet from the door. Were they about 
two feet· from the door or not? 
page 67 ] A. I never said anything about two feet. 
Q. How far were they from the door then? 
A. I don't know just exactly how far they were. 
Q. Have you got arw idea? 
A. It might have been three or four feet. 
Q. Well, give your best estimate. 
A. I say about four feet from the door. 
Q. When he was hit he was not knocked towards the 
door, was he? 
A. Knocked away from the door. 
Q. Then he was closer than four feet to the door when 
he was hit, wasn't he? 
A. I don't know; he fell right flat - I don't know 
whether he was knocked anywhere or not. 
Q. Didn't you just tell this jury that he was knocked 
away from the door? 
A. When he fell he fell backwards. 
Mr. Kime: 
He didn't tell the jury that. 
Mr. Messick: 
He certainly did. I will have the court reporter read it. 
The Court: 
I think he said it, but how did he know, when he didn't 
see it? 
By Mr. Messick: 
Q. You told the jury just a minute or two ago 
page 68 ] that he was knocked away from the door and now 
you say he fell right flat. Now was he knocked 
away from the door or not? 
A. His feet didn't move anywhere. His feet was as close 
to the door as they e~er was. 
Q. Do you mean to tell this jury that a man was hit with 
a stick hard enough to break his skull and it didn't knock him 
anywhere? 
A. It knocked him straight down; it looked like it would 
have knocked him through it instead of across it. 
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Q. Why did you tell the jury a few minutes ago that he 
was knocked away from the door? 
A. (No response.) 
Q. Why did you tell the jury that? 
A. I said he was knocked down; I didn't say he was 
knocked away. 
Q. Did you or did you not tell this°jury, under your oath, 
just a minute or two ago that he was knocked away from the 
door? 
A. His feet was just as close to the door as they ever was. 
He fell longways back. 
Q. The question is very simple-
Mr. Kime: 
What was that question? 
The Court: 
I think he asked him if he knocked him towards the door 
or away from the door, and he said away from the door. 
A. He fell right backwards away from the door. 
page 69 ] By Mr. Messick: 
A. Did you tell the jury that he knocked him 
away from the door, or not? 
A. I told them that--I reckon it is away from the door 
-he knocked him and he fell backwards. 
Q. And his feet didn't move. His feet didn't move, did. 
they? 
A. I don't see how they could move very far. 
Q. Did they or did they not move? 
A. I couldn't see whether they did or not. 
Q. As a matter of fact, you didn't see Kirk, did you, when 
he was hit? 
A. I was looking at him. 
Q. You remember when you testified in this case lt the 
preliminary hearing in the matter on the 30th day of July, 1940, 
don't you? 
A. Yes, sir. 
Q. I will ask you if you were not asked this question by 
Mr. Kime and if you didn't give the following answer taken 
down by the court reporter, on page 45: ''When is the next 
time you noticed Mr. Thomason-First I will ask you if you 
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saw him do anything?" Answer, "No, sir, I didn't see him do 
a thing. I happened to look up and then I looked back and 
looked up again, and I happened to see him make a swing, but 
I couldn't see Mr. Kirk from where I was at on ac-
page 70 ] count of the dust." Did you not make that state-
ment before Judge Hubbard in the lower court on 
the 30th day of July? 
A. I said I seen him but I couldn't tell who it was. 
Q. I am asking you if you did not make that statement 
there. 
A. If I did I don't know anything about it. 
Q. You don't know anything about it? 
A. No, sir. 
Q. Didn't you say "I happened to look up and then look-
ed back again and looked up again, and I happened to see him 
make a swing but I couldn't see Mr. Kirk from where I was on 
account of the dust"? Now, it was dusty in the box car, wasn't 
it? 
A. No. sir, it wasn't too dusty but what you couldn't 
see. 
Q. Do you mean to tell the jury that when you are un-
loading corn in a box car that it is not dusty? 
A. It is dusty, but it is not so dusty you can't see. We 
had the car practically unloaded. 
Q. Why did you tell Judge Hubbard in the preliminary 
hearing that you did not see Mr. Kirk, and the reason you did-
n't see wa~ on account of the dust? Now didn't you tell him 
that? 
A. I don't think I told him that. 
Q. Do you deny making that statement taken down by 
the shorthand reporter and transcribed in this record? 
A. I didn't tell him I couldn't see nothing on account of 
the dust. 
page 71 ] Q. You deny that you made that statement? 
A. (No response.) 
Q. All right, I will ask you if on page 46 of the rec-
ord-
Mr. Kime: 
Just keep reading the balance of it on page 46. I think 
it is fair to the witness. Just read on there without picking out 
a question-
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Mr. Messick: 
He said he didn't see the man on account of the dust. 
Mr. Kime: 
I don't think you have got a right to skip around in the 
record like that. 
Mr. Messick: 
If your Honor please, I object. 
The Court: 
I think he has a right to ask him anything in the record. 
Mr. Messick: 
We have got a right to read anything in the record we 
want to. 
By Mr. Messick: 
Q. I will ask you if on page 46 of the record you were not 
asked this question by Mr. Kime: "Before he was hit by the 
pick could you see him-could you see the man that Mr. Thom-
ason swung at?" Your answer was "No, sir, I didn't see who it 
was: I didn't pay much attention to it." Now, you didn't see 
him at all on account of the dust, isn't that right? 
page 72 ] A. I never did say anything about I couldn't see 
him on account of the dust. If I did I don't re-
member saying it. 
Q. Do you deny that you told Judge Hubbard that, tak-
en down by the court reporter and transcribed here? 
A. I don't think I said it. 
Q. You don't think you said it? 
A. No, sir. 
Q. Your memory was certain I y a whole lot fresher on 
the 30th of July, fifteen days after this happened, than it is 
here on the 24th day of September, practically two months later, 
isn't it? 
A. I remember just about as good now as I did then. 
Q. Mr. Kirk had a boy by the name of Allie, didn't he? 
A. Yes, sir. 
Q. That boy had been away to the Army, hadn't he? 
A. Yes, sir. 
Q. What did you tell Russell Thomason about Allie 
about a month before this happened? 
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Mr. Kime: 
Now wait just one minute. "What did you tell Russell 
Thomason about Allie-" 
Mr. Messick: 
When Allie got back about a month before this happened. 
A. What did I tell who? 
By Mr. Messick: 
Q. Russell Thomason. Don't you remember ask-
page 73 ] ing Russell Thomason "What are you going to do 
when Allie Kirk gets back?" and Russell told yo~1 
"I am going to do the same thing I always do," and didn't you 




I sustain the objection. 
Mr. Kime: 
I want to ask counsel what he means by "about a month 
before this happened.'' Does he mean a month before the de-
fendant struck the deceased with the pick, or does he mean--
Mr. Messick: 
I will couple it up right now, Judge, right this minute, and 
your Honor will see whether the question is proper. 
By Mr. Messick: 
Q. Did you not tell Russell Thomason about a month 
before Mr. Kirk was struck by Thomason and killed, that Mr. 
Kirk told you that when Allie got back from the Army he was 
going to have Allie get Russell Thomason? Did you not tell 
Russell that? 
A. No, sir, I didn't tell him. 
Q. 
A. 
You deny making that statement to him? 
I remember saying something about I heard that, but 
I ain't never heard Clyde Kirk say it. 
page 74 ] Q. Who did you hear say it? 
A. I don't remember who it was. 
Q. You went to Russell Thomason and told him Mr. 
Kirk said it~ didn't you? 
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A. I didn't say anything about it until he said some-
thing to me about it. 
Q. Why were you talking to Russell about Allie? 
A. He is the one that started talking to me. 
Q. When Russell started talking to you about Allie you 
told Russell he had better be on the move when Allie got back 
from the Army, that Mr. Kirk said he was going to have Allie 
get Russell, didn't you? 
A. I just told him what I heard. He asked me, and I 
heard several different ones around the mill talking about it. 
Q. You heard it? 
A. Yes, sir. 
Q. You heard it months before this happened, that Kirk 
was going to have Allie Kirk get Russell Thomason when he got 
back from the Army? 
A. I never did hear Mr. Kirk say anything like that. 
Q. Who was it you heard say it? 
A. I don't remember who it was; several over at the mill 
was talking about it. 
Q. The report was that Mr. Kirk was going to have Allie 
get Russell when he got back from the Army? 
Mr. Kime: 
May the Court please, this is highly prejudicial-I 
page 7 5 ] will argue it right here in the presence of the jury-
Mr. Messick: 
I am cross-examining him to see if that is what he told him. 
Mr. Kime: 
Now, may it please the Court, suppose somebody goes and 
tells some person that I may be on the outs with-
The Court: 
Let's go in chambers. 
(Court. counsel and the defendant retire to chambers, 
where the following took place out of the presence of the jury:) 
Mr. Messick: 
Your Honor, this witness goes to my client about a month 
before this happened-
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The Court: 
I think you can show it, if he told your client that this 
man was going to get him, or have somebody else get him, be-
cause that would throw some light on the circumstances under 
which he acted when he struck him. 
Mr. Messick: 
That is what he told me, that he went to my client and 
told him that Kirk said he was going to have Allie get him when 
Allie got out of the Army, and on cross-examination I was try-
ing to determine if he had this conversation with this man. 
The Court: 
I think that is all right. 
page 76 ] Mr. Chelf: 
The witness went on to say that he didn't tell 
Thomason that. 
Mr. Messick: 
I have got a right to go into the circumstances under which 
he was talking to Russell Thomason, because Russell Thoma-
son is going to impeach him. He has got a right to get on the 
witness stand and tell what this witness told him-communi-
cated threats. 
Mr. Chelf: 
He went on to tell you that he didn't tell him that; he said 
he had heard something a bout it. 
Mr. Messick: 
He said he talked to Russell Thomason about it. 
The Court: 
I think the material thing is what this witness may have 
told Thomason, regardless of where he got it. If he told him 
about a threat, of course Thomason, if he had a right to act at 
all, would have a right to act on what this man told him about 
the threat. 
Mr. Messick: 
Yes, sir, that is what he told Russell Thomason, and he 
says he did not get it from Mr. Kirk. 
Mr. Kime: 
Under your Honor's ruling, regardless of whether the 
threats are in any way connected up with the deceased or any 
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member of his family, the Court is permitting on cross-examin-
ation these questions to be asked of this witness, when the wit-
ness himself has denied that he ever heard Kirk or 
page 77 ] any member of his family make any such threats. 
Therefore, it will resolve itself merely into loose 
gossip, and it would, of course, be damaging to the Common-
wealth. -
Mr. Messick: 
Suppose you would come to me and say "I heard Judge 
Keister say he was going to get you," and then you would go 
on the witness stand and I asked you if you didn't tell me that 
and you would say "I didn't hear Judge Keister say it, I heard 
loose gossip," I have got a right to rely on that threat. 
Mr. Kime: 
I think he has got a right to put his client on the stand 
and ask him if this man here didn't come to him and tell him 
that he made a threat, but I do not think he has a right to go 
into it when this man denies that any member of his family 
ever made a hreat. 
Mr. Messick: 
But he admitted the conversation, and I have a right to go 
into immaterial things as well as material things in order to de-
termine what he told him. 
The Court: 
In other words, if he communicated threats to the accused, 
I think you can show that, but I do not see that all this gossip 
around the mill, unless it has some connection between the de-
ceased and the witness. has got anything to do with it. 
Mr. Messick: 
. I asked him if he didn't say to him "What are you going 
to do when Allie gets out of the Army," and he said "Rus-
sell says 'I am going to do the same thing I am 
page 78 ] doing now,' " and I am going to ask him "Didn't 
you tell Russell Thomason that Kirk said when 
Allie got out of the Army he was going to have Allie "get you." 
The Court: 
I think you have got a right to ask him that. 
Mr. Kime: 
The only thing the Commonwealth can do is to object. 
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The Court: 
I think, whether it is true or not, if a man comes to an-
other man and tells him somebody has threatened him, and cir-
cumstances arose which suggested that something was going to 
happen, he is bound to have that in his mind. 
Mr. Kime: 
I don't think that you have a right to go into a thing which 
ultimately will resolve itself into mere rumors or loose gossip. 
The Court: 
As long as it was not communicated to the accused, I think 
you are right. 
Mr. Messick: 
But it was communicated to the accused. 
Mr. Kime: 
Of course it is true if a threat is communicated to an ac-
cused, that threat may be connected up, unquestionably-that 
is evidence. but if you do not connect up that threat in any way 
with the deceased, upon what theory is that being left in? 
The Court: 
Of course it has got to be connected up with the 
page 79 ] deceased; it does not have to emanate from him but 
has to involve him. Suppose someone came to 
you and told you that somebody was going to get you, and 
there might not be a word of truth in it, but if you believed it 
·and if this man approached you and you acted on it-
Mr. Kime. 
If they were to tell me that they just heard it and it did-
n't come from him, I believe I would ask him whether or not 
he made any such statement as that, that he was going to get 
me-I would ask "Who told you that?" 
The Court: 
I don't think whatever this witness would say about this 
loose talk around the mill has got anything to do with it. 
Mr. Kime: 
He said he didn't hear Kirk say it, but that he just heard it 
around the mill; that is what he said. 
(Whereupon the Court, counsel and the defendant return-
ed to the court room, where the following took place in the pres-
ence of the jury:) 
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By Mr. Messick: 
Q. How close did you live to Clyde Kirk? 
A. About half a block, I imagine. 
Q. You told the jury that you were a good friend of his 
and were at his house on a number of occasions, didn't you? 
A. I was over there several times. 
Q. And you told us that you ate at his house 
page 8 o ] sometimes? 
A. Yes, sir. 
Q. Did you eat there more than Paul, or did Paul eat 
there more than you did? 
A. Well, I don't know; I couldn't say. 
Q. I will ask you if about a month before Mr. Kirk was 
killed, if you didn't have a conversation with the defendant, 
Russell Thomason, and in that conversation-
The Court: 
Where was it? 
By Mr. Messick: 
Q. At the mill there in front of a car which you were 
unloading, if you did not have a conversation with him, and 
in· that conversation if you did not ask him "What are you 
going to do when Allie gets out of the Army?" and if Mr. 
Thomason did not tell you that he was going to do the same 
thing that he was doing now, and ask you "Why?" Didn't 
that occur? 
Mr. Kime: 
I am objecting to that. What has that got to do with what 
this witness-
The Court: 
I am overruling the objection for the present. I will pass 
on it when he gets through. 
By Mr. Messick: 
Q. Didn't that conversation occur between you and Mr. 
Thomason? 
A. I don't remember whether it did or not. 
page 81 ] Q. Then didn't you tell him when he asked you 
"Why," that Clyde Kirk said he was going to 
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"Have Allie get you when he gets out of the Army"? Didn't 
you tell Russell that? 
A. I told him that is what I heard, and I heard several 
around the mill talking about it. 
Q. Didn't you tell him that Clyde Kirk said he was going 
to have Allie get him when he got out of the Army? 
A. No, sir. 
Mr. Kime: 
Now, if your Honor please, that is just conversation around 
the mill. 
The Court: 
I will overrule the objection. 
By Mr. Messick: 
Q. You say that what you told him was that you heard 
that Clyde Kirk was going to have Allie get him when he got 
out of the Army? You say that is what you told Russell? 
A. He asked me about the same question, and I told him 
that is what I heard. I didn't hear Clyde Kirk, and I don't re-
member who did say it. 







I don't know how long it was. 
You say you gave Clyde Kirk the grain doors? 
He asked me to and I told him I would get him two. 
Did the grain doors belong to you? 
No, sir. 
Q. Did you have any authority to give gram 
page 82 ] doors to anybody? 
A. No, sir. 
Q. Did Clyde Kirk ever get any grain doors there before? 
A. Yes, sir. 
Q. Who gave them to him then? 
A. I got them. 
Q. Who gave them to you? 
A. I asked Barnett for them several times. 
Q. Did you ask Barnett for them on this occasion? 
A. No, sir. 
Q. Don't you know that those grain doors from this car 
had been given to Rus~ell Thomason, and that he had two men 
there carrying them away? 
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A. No, sir; there was already a whole bunch of them 
there and Mr. Thomason got a wagon load of them. 
Q. Weren't there two men there taking them away that 
night to Mr. Thomason's brother's home? 
A. We never did bother with none of them when I seen 
Mr. Thomason was going to get them. 
Q. You knew Kirk had bad feelings towards Mr. Thom-
ason, didn't you? 
A. I didn't know whether he had any feelings against 
him or not. I knew they never did speak. · 
Q. You told this jury that you were in the east end of 
this grain car when this trouble occurred, is that right? 
A. Yes ,sir. 
page 83 ] Q. And you told the jury that the car was al-
most empty too. didn't you? 
A. Yes, sir. 
Q. Then you were working down at the far end of the 
east end of the car, weren't you, if it was almost empty? 
A. Sometimes I was and sometimes I was standing there 
waiting. 
Q. You were working where the corn was, weren't you? 
A. Not right at the time. You pull the corn up ·there 
and wait ten or fifteen minutes sometimes. It won't run fast. 
Q. You had to get it out of the back end of the car if the 
car was empty, didn't you? 
A. Yes. sir. 
Q. And you had only about-
A. It was all right up close to the door. 
Q. And it was awfully dusty in that car, wasn't it? 
A. Not so dusty. 
Q. What did you tell Judge Hubbard it was so dusty for? 
A. I don't remember telling Judge Hubbard that. 
Q. Do you deny that you made that statement? 
The Court: 
I think you have asked him that four or five times. 
By Mr. Messick: 
Q. You told us that you were a good friend of 
page 84 ] Kirk's? 
A. Yes, sir. 
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Q. You have been convicted of a felony in this court, to-
wit, housebreaking, haven't you? 
A. Yes, sir. 
Mr. Kime: 
You are vouching this record that you quoted from? 
Mr. Messick: 
I am going to put the court reporter on at the proper time 
to contradict him. I have followed the proper procedure, Mr. 
Kime. 
Mr. Kime: 
Ask him if he did not make this statement-
Mr. Messick: 
I have got a right to impeach him on any portion of the 
record I see fit. 
Mr. Chelf: 
I would like to read his whole evidence. 
Mr. Kime: 
He explained it right there in that record on pages 45 and 
46. The next question asked him was "When you saw him 
make a swing, what kind of a swing did he make? Could you 
tell what side the swing came from?" and he answered "The 
swing came from the left side?''. Question, ''Is he left hand-
ed?" Answer, "yes, sir, he is." Question, He is left handed, 
is he?'' Answer, "Yes. sir." "Q. From where you were, could 
you see Mr. Thomason's whole body? A. Yes, sir. Q. You 
could? A. Yes, sir. Q. And could you see him 
page 8 5 ] make a full lick? A. Yes, sir. Q. And how did 
he swing? A. He just swung like that (indicat-
ing), over his shoulder a little bit. Q. Did you see the ob-
ject he had in his hands when it struck? A. Yes, sir. Q. Do 
you know whether or not it was Mr. Kirk that he struck? No, 
sir, I could not say. I didn't know until I got out there." 
Mr. Messick: 
Now just a minute. I don't mind the record being read, 
but, as I say, there is no impeachment of this record here where 
he said he did not see Kirk on account of the dust. 
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Mr. Kime: 
Let me read a few more questions and answers. 
Mr. Messick: 
I object, your Honor. 
The Court: 
He has a right to read it. I overrule your objection. 
Mr. Messick: 
I save the exception on the ground that I have got a right 
to ask the witness if he made such and such a statement at such 
and such a place, and if he denies it I have a right to contradict 
him. I 
Mr. Kime (Reading) : 
"You say Kirk had on a white shirt? A. Yes, sir. Q. 
Was the light on inside the mill?" A. Yes, sir. Q. Did the 
light shine out of the door on the platform? A. Yes, sir. Q. 
Was Mr. Kirk within that light at all? Was any 
page 86 ] part of Mr. Kirk's body visib~e? A. It would 
be about the edge is all. Q. Could you see any 
part of his body? A. I could see his body all right. Q. Be-
fore he was hit by the pick, could you see him? Could you see 
the man that Mr. Thomason swung at? A. No, sir, I could-
n't see who it was. I didn't pay much attention to it." He 
said he didn't know it was Mr. Kirk until he got out on the 
platform, and he said here he didn't know who it was but he 
knew it was a man. 
Mr. Messick: 
Do you deny that he made the statement that he could 
not see the man on account of the dust? 
Mr. Kime: 
I don't deny one word in that record-not one word. I 
think the reporter got it down exactly like he said it. 
Mr. Messick: 
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And that this witness made those statements I read? 
Mr. Kime. 
A. Yes, sir. 
Mr. Messick: 
All right, I am through. 
RE-DIRECT EXAMINATION 
By Mr. Chelf: 
Q. Howard, how many different kinds of grain 
page 8 7 ] doors are there in those grain cars? 
The Court: 
What is that question? 
Mr. Kime: 
Mr. Messick is going to argue that this man was a tres-
passer on this property. He said that in his opening statement. 
Mr. Messick: 
Yes, I said that in my opening statement and I still say it. 
By Mr. Chelf; 
Q. How many different kinds of grain doors are there in 
those grain cars? 
Mr. Messick: 
There are as many grain doors as there are kinds of gr1.in. 
By Mr. Chelf: 
Q. Who do they belong to? 
A. They belong to tht' Railroad Company. 
Q. Ordinarily, are these doors sent back to the Railroad 
Company or not? 
A. Supposed to be sent back. Some of them are. 
Q. Some of them are? 
Yes, sir. 
Q. And some of them are not? 
A. They have got a building there and they put 
page 88 ] them in the building, and when the building gets 
full they leave the rest of them out and anybody 
gets them that wants them. 
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Q. Are there any difference in the kind that you say are 
sent back to the Railroad Company and the kind that are not 
sent back? 
A. There is two or three big doors out on the platform 
that have been setting there for a long time. 
Q. Are they solid, or in sect10nsf 
A. Solid doors. 
Q. Are they the kind that are sent back to the Railroad 
ordinarily? 
A. They hardly ever come in there. 
Q. The other doors that comt! in sections, can most any-
body that wants those doors get them from Mr. Barnett? 
Mr. Messick: 
I object, if your Honor please. That is extremely leading. 
Mr. Chelf: 
I can show what is customarily done with them. 
By Mr. Cheu: 
Q. Had Mr. Kirk ever been there before to get gram 
doors? 
A. Yes, sir. 
Q. With Mr. Barnett's knowledge? 
A. Most of the time; sometimes he was there when Mr. 
Barnett wasn't there. 
Q. Did Mr. Barnett permit you to dispose of those grain 
doors? 
page 89 ] A. Most of the time he has. 
Q. Did he ever raise any objection to your giv-
ing Mr. Kirk any? 
A. He never h_as said anything about them to me. 
Q. Did he ever say anything to you about giving them 
to anybody? 
A. No. sir. 
Q. Reforring to this conversation that you and Thoma, 
son had about a month before Mr. Kirk was killed, what brought 
about that conversation? 
A. I was walking through the mill-I can't say what 
time of day it was-but he brought it up to me. 
Q. Who was it brought up by? Do you mean Russell 
Thomason brought it up? 
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A. Yes, sir. 
Q. Was he the first one that said something about it, or 
were you? 
A. He is the first one asked me about it. 
RE-CROSS EXAMINATION 
By Mr. Messick: 
Q. How did Russell Thomason know that you knew 
anything about it? 
A. I don't know how he knew it. 
Q. Had you been talking it around telling other people 
that Kirk had said it? 
A. No, sir. 
page 90 ] Q. Russell Thomason is not a mind reader, is he? 
A. I don't know whether he is or not. 
Q. You know you went to Russell Thomason and asked 
him what he was going to do when Allie Kirk got out of the 
Army, don't you? 
A. No, sir. 
Q. Allie Kirk is out of the Army now, isn't he? 
A. Yes, sir. 
Q. When did he got out? 
A. On Sunday morning, I believe it was. 
Q. Hadn't he been here before Sunday morning? 
A. That is the last time. I don't know when he got out 
the tim·e before this. 
Q. This occurred, you say, about a month before the 
15th of July. How long after that was it that Allie Kirk got 
out of the Army? 
A. I don't know. 
Q. Did he get out in August or July? 
A. I can't say when he got out; I don't know. 
Q. As soon as the war started, he got out of the Army, 
is that it? 
A. No, sir. 
Mr. Chelf: 
I object to his asking that question. I don't see what 
bearing it has on this case at all. 
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By Mr. Messick: 
Q. Well, Russell Thomason didn't know Allie 
page 91 ] Kirk was going to get out of the Army unless you 
told him, did he? 
A. I ain't said anything to Russell about Allie getting 
out of the Army. 
Q. Didn't you start a little while ago to say something 
about that, that Russell brought it up to you what Allie was 
going to do when he got out of the Army? 
A. He asked me that. 
Q. How did Russell know that you knew anything about 
it? 
A. I don't know how he knew it. There was several 
around there talking, around the mill. 
Q. Who was it that started this thing here that Clyde 
Kirk was going to have his son Allie get Russell when Allie got 
out of the Army? 
A. I don't know. 
Q. You say· those grain doors belong to the Railroad Com-
pany? 
A. Yes, sir. 
Q. What railroad, the Norfolk and Western or the Vir-
ginian? 
A. Norfolk and Western, I suppose? 
Q. Do you mean to tell this jury that the superintendent 
of the mill down there was stealing doors from the Norfolk and 
Western Railroad Company and giving them to your friend, 
Kirk? 
A. He was giving them to several people around there. 
Mr. Kime: 
I object to that question, your Honor. 
page 92 ] The Court: 
Leave the "stealing" out of it. 
Mr. Messick: 
I will leave the "stealing" out, and the jury can draw their 
conclusion. 
By Mr. Messick: 
Q. Is Mr. Barnett employed by the Norfolk and West-
ern Railway Company? 
Supreme Court of Appeals of Virginia 
Lee Lantz 
A. No, sir. 
Q. What has Mr. Barnett to do with doors of the Nor-
folk and Western Railway Company? 
A. I don't know whether he has got anything to do with 
them or not. 
Q. What were you doing going to him and asking him 
for property of the Norfolk and Western? 
A. Other people was asking for them, and I was too. 
Q. Do you mean that Mr. Barnett, Superintendent of the 
Southern States Mills, was giving away property of the Norfolk 
and \Vestern Railway Company? 
A. Yes, sir. 
(Witness stands aside) 
page 93 ] LEE LANTZ-Sworn for the Commonwealth. 
DIRECT EXAMINATION 
By Mr. Chelf: 
Q. Is your name Lee Lantz. 
A. That is right. 
Q. Where do you live, Lee? 
A. Right beside the Southern States Mill. 
Q. Do you know Russell Thomason? 
A. Yes, sir. 
Q. How long have you known Russell Thomason? 
A. At least eight or ten years. 
Q. Did you know Clyde Kirk? 
A. Yes, sir. 
Q. How long had you known Clyde Kirk before he died? 
A. I knew him probably ten or twelve years. 
Q. Where do you work, Lee? 
A. Southern States Mills. 
Q. What is the nature of your work there? 
A. Right now I am working on a corn cutter. 
Q. Is that inside the mill? 
A. Yes, sir. 
Q. How long have you been working on the corn cutter? 
A. Just started on that; I have been working on that 
about four days. I changed jobs. 
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Q. How long have you worked for the Southern States 
Mills? 
A. About three and a half years. 
Q. Regularly? 
page 94 ] A. Yes, sir, the last three years has been regular. 
Q. Were you working at the Southern States Mill 
on July 15 of this year? 
A. Yes, sir. 
Q. Were you working day time or night time? 
A. Day time. 
Q. What time did you go to work on July 15, and what 
time did you quit? 
A. Went to work at eight and quit at four. 
Q. Were you over at the Southern States Mills later on 
that day after you got off from work? 
A. Yes, sir, I had a saw and a hammer I borrowed down 
there and I was taking them back about eight o'clock that night. 
Q. Just about how far do you live from the mill? 
A. Just a rough estimate, about I oo yards. 
Q. It is on the same side of the railroad as the mill? 
A.· Yes, sir. 
Q. When you brought the saw and hammer back who 
did you deliver them to? 
A. I set them inside the mill and asked Russell to put 
them in the tool box. 
Q. Where is that tool box? 
A. It is just three or four feet inside the door, facing the 
railroad. 
Q. What tools are ordinarily kept in the tool box? 
page 95 ] A. Well, I couldn't describe them all; there is 
everything in there from a screw driver to an axe 
sometimes. 
Q. Did you ever see any picks or pick handles in that 
tool box? 
A. Not as I recall I haven't. 
Q. Do you know whether they kept a pick at the mill? 
A. Yes, they kept a pick at the mill. 
Q. Where was that pick ordinarily kept? 
A. The last place I saw it, as you go up the steps, setting 
right at the bottom of the steps. 
Q. Look at this picture and tell the jury just where that 
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pick was ordinarily kept with reference to that man standing 
there. Look at it and then I want you to show it to the jury. 
A. You can't see where it was kept. 
Mr. Kime: 
Stand up and explain it to the jury. 
A. Well, you go about ten feet from where that man is 
standing, and tum to your right and there is a stairway going 
upstairs, and the pick is kept right back there, and the steps 
leading up this way (indicating). 
By Mr. Chelf: 
Q. Lee, did you ever see that pick handle before (indicat-
ing)? · 
A. I think that is the same han_dle they put a pick in; 
I saw them put it in. 
page 96 ] Q. Saw who put it in? 
A. I believe Russell put it in. 
Q. You mean down at the mill? 
A. Yes, sir. I am not sure who put it in, but they put 
it in down there. 
Q. About how long before Mr. Kirk's death was this 
handle put on the pick? 
A. I would say approximately two months now. I 
wouldn't be correct on that. 
Q. From that time up until the time Mr. Kirk was kill-
ed, did you ever see that pick and handle? 
A. Not except I happened to go up the steps and it was 
sitting there. 
Q. How many times did you have occasion to see it sitting 
at the bottom of the steps? 
A. I passed there every day, but every day I didn't notice 
the pick. There wasn't no occasion for me to see it. 
Q. Did you ever see that pick sitting near the door where 
the tool box is? 
A. No, sir. 
Q. Or any other pick? 
A. No, sir. 
Q. What is that (indicating on photograph)? 
A. That is a dust collector. 
Q. Did you ever see Russell Thomason or anyone else 
around there use this pick handle or any other pick 
page 9 7 ] handle to beat on that dust collector? 
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A. Not as I recall. I saw them use broom hand-
les and stuff like that. 
Q. Do you know how high that is above the floor? 
A. Not exactly, no, sir. 
Mr. Messick: 
I will tell you exactly; it is nine feet seven inches, by actual 
measurement. 
By Mr. Chelf: 
Q. How far is it from the door at the north entrance to 
the mill back to where that pick handle was usually kept-the 
pick and pick handle? 
A. Well, I would say it is about probably 120 feet, just 
a rough estimate. 
Mr. Messick: 
The actual measurement of that, gentlemen, is 75 feet. 
By Mr. Chelf: 
Q. Were you present at the mill when Clyde Kirk was 
killed? 
A. I was on the porch of the mill. 
Q. Explain to the jury what you were going and what 
took place. as you saw it. 
A. I had come out there and brought the saw and ham-
mer back and set them on the porch. 
Q. Stand up and with this photograph explain 
page 9 8 ] to the jury just where you were. 
A. Well, I was sitting at the fourth post. 
Q. That is not shown here? 
A. Yes, here (indicating) . I was sitting down there 
smoking a cigarette, and Earl Brown asked me to give him a 
cigarette, and I was beating on the cement there with a little old 
file, and it was hollow, and Kirk was standing beside me, and 
Otho Swanson was sitting there, and a Negro boy had come 
up-two of them, and I said "Ain't that hollow?" and I was 
not speaking directly to anyone, and Kirk didn't answer, and so 
about five minutes from that time McAllister walked up from 
middleways of the railroad, and I don't know where Kirk went, 
and about that time I heard a lick and I looked around and Kirk 
was laying there. 
Q. How close to you was Kirk? 
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A. About seven feet, just a rough estimate. 
Q. From where you were sitting? 
A. Yes, sir. 
Q. Did you hear Mr. Kirk say anything at all to Russell 
Thomason before he was hit? 
A. No, sir, I never heard no conversation from neither 
one of them. 
Q. With the amount of machinery that was running at 
that particular time would you have been in a position to have 
overheard anything they said to each other? 
A. I think probably they could have talked and I not 
heard it. 
page 99 ] Q. You think they could have talked and you not 
have heard it? 
A. Yes, sir; they was unloading a car of corn and was 
almost through, and they was hitting the tin and the machinery 
was running. and so they could have talked and me not have 
heard it, I think. 
Q. Lee, if two persons would raise their voices talking 
to each other, would you have been in a position to have heard 
it? 
A. I don't know. 
Q. I understood you to state that someone came up and 
asked you for a cigarette? 
A. Yes, sir. 
Q. Did you have any trouble hearing that? 
A. No, sir, he was in about two feet of me, facing me. 
Q. Do you remember anything that Kirk said that night? 
A. No, he didn't say a word to me. 
Q. Did you hear him say anything to anybody? 
A. No, I didn't hear him say a word. 
Q. Could you see him lighting a cigarette? 
A. No, I didn't. 
Q. Did you speak to Mr. Kirk? 
A. No, sir; I was speaking to all of them when I said 
"Ain't that cement hollow," but I wasn't speaking to anyone 
directly. 
Q. After Mr. Kirk was struck, which way were his feet 
pointing, and which way was his head? 
page 1 oo ] A. His feet was pointing towards the com car 
and his head was back this way (indicating). 
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Q. About how far were Mr. Kirk's feet from the door? 
A. I would say·they was about four feet. 
Q. Were you the first person to reach him? 
A. Myself or Otho Swanson was. 
Q. What did you do? 
A. Caught him by the arm and set him up and shook his 
head a little bit and called his name. He was laying down and 
I kind of set him up. 
Q. Did Mr. Kirk utter any sound at all after he was hit? 
A. No, sir, not a sound at all. 
Q. Did you see Mr. Thomason just after this happened? 
A. Yes, sir. 
Q. What statement, if any, did he make in your pres-
ence? 
A. Well, he said "You all saw what he had coming at 
me with." 
Q. What did he mean by that statement? 
A. There was .1 knife laying there beside of Mr. Kirk. 
Q. Did you see the knife? 
A. Yes, sir. 
Q. When did you first see the knife? 
A. Well, I didn't see the knife until I picked him up. I 
was on the back side of him and I caught him by the arms and 
picked him up. 
Q. Did you see the knife before Thomason made that 
statement? 
page 101 ] A. No. 
Q. Do you know whether or not Mr. Kirk had 
his hat on when he fell? 
A. He had it on before he fell. 
Q. Did you pay any attention as to how he was dressed 
that night? 
A. The best I can remember, he had on a dark pair of 





Did he have on a coat? 
No, he didn't have no coat on that night; I remem-
Q. Would you know that knife if you saw it? 
A. I don't believe I would. 
Q. Could you see whether or not it was open? 
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A. Yes, it was open. 
Q. Do you know what blade was open? 
A. No, I don't know what blade. 
Q. Who picked the knife up, Lee? 
A. I don't know. You see we set him up there and I 
told them to call the ambulance, and Otho Swanson brought 
some water, and we went in the office and called Mr. Barnett 
and come back out there. 
Q. Who went in the office to call Mr. Barnett? 
A. Me and Bob Lane. 
Q. Where was Bob Lane when this accident happened? 
A. He was in the office, I think, he was working that 
night. 
page 102 ] CROSS EXAMINATION 
By Mr. Messick: 
Q. You told us that you saw a knife when you raised 
him up, did you not? 
A. Yes, sir, that is right. 
Q. Where was that knife? 
~ A. Well, when I picked him up and set him up it was 
somewhere about his feet, or maybe about his hip there where 
he was laying. 
Q. Was it under his trousers? 
A. I couldn't say whether it was or not. 
Q. You could not see whether any portion of it was un-
der his trousers? 
A. No, sir. 
Q. It was right against him, was it? 
A. Yes, sir. 
Q. Against his leg? 
A. Yes, sir. 
Q. You ran right to him when he fell, didn't you? 
A. Yes, sir. 
Q. And Otho Swanson and you were the first ones there? 
A. Yes, sir. 
Q. You raised him up, and consequently you were look-
ing right at him, his head, feet and legs right there before you? 
A. Yes, sir. 
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Q. Tell this jury whether or not Russell Thom-
page 103 ] ason, or anybody else, put any knife there while 
you were there. · 
A. No, sir, I never saw anybody put any there. 
Q. Russell Thomason made the statement right then and 
there that he came after him with that knife and said he was 
going to "Cut my heart out," didn't he make that statement? 
A. Yes, sir. 
Q. That is what Russell Thomason said, wasn't it? 
A. Yes, sir, that is right. 
Q. Now, on the question of this corn cutter, that thing 





The husker-collects the husks. 
By Mr. Messick: 
Q. You got to his body before Russell Thomason, did-
n't you? · 
A. Yes, sir. 
Q. Russell was standing back there in the door, I reckon, 
when you got there, wasn't he? 
A. He was standing just outside the door. 
Q. Tell the jury who it was that called the ambulance for 
Mr. Kirk, Jnd who was it that called the law. 
A. Russell call~d the ambulance and the law. 
Q. He called the ambulance and the law? 
A. Yes, sir. 
page 104 ] Q. Do you know who picked the knife up? 
A. No, but ·we went in the office and come 
back out there, and the Life Saving Crew was there, and one of 
the Life Saving Crew, I think, picked it up and probably 
thought it was his knife he was cutting banadages with; I don't 
know who picked it up. 
Q. Tell me this, when Mr. Kirk fell, I reckon you ran 
immediately to his body, didn't you? 
A. That is right. 
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Q. And you were sitting on the platform about nine or 
ten feet east of where he was struck, is that right? 
A. Yes, sir. 
Q. When Kirk got out of the box car on the west end 
of the platform, it was necessary for him to walk past this door 
in order to get to the east end of the platform, wasn't it? 
A. Yes, sir. 
Q. And he did do that, didn't he? 
A. Yes, sir. 
Q. And while you were there tapping on the cement you 
said something about it being hollow, and Kirk never said any-
thing at all to you? 
A. No, sir. 
Q. And Kirk disappeared then until the next time you 
saw him he had been knocked down, and his feet were about 
four feet from the door? 
page r 05 ] A. Yes, sir. 
Q. And Mr. Thomason was standing in the 
door, wasn't he? 
A. I don't know where Thomason was standing; my 
face was towards the railroad. 
Q. Your feet were hanging over the platform, I reckon? 
A. That is right. 
Q. The platform is higher, just like this seat here (in-
dicating)? 
A. Yes, sir. 
Q. And you had your back to it? 
A. Yes, sir. 
Q. And at that time McAllister was on the platform with 
you? 
A. No, McAllister was coming towards the platform, 
about the middle of the railroad. 
car? 
Q. Who else was there on the platform with you? 
A. Otho Swanson and Earl Brown. 
Q. And these other people were working there in the box 
A. Yes, sir. 
Q. And Kirk was there on the platform? 
A. That is right. 
Q. Nothing unusual for Mr. Thomason, when he hasn't 
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anything particular to do, to lean up against the door like this 
(indicating), is there? 
A. No, nothing in particular. 
page 106 ] Q. A man works around the mill. there and does-
n't have anything to do, he is going to lean up 
against something; that is right, isn't it? 
A. Yes, that is right. 
Q. And in the summer time he always likes to lean up 
pretty close to the door where there is some fresh air, doesn't he? 
A. Yes, sir, probably so. 
Q. You know that is a fact, don't you? 
A. Yes, sir. 
RE-DIRECT EXAMINATION 
By Mr. Chelf: 
Q. I .ee, just where was Earl Brown just before Mr. Kirk 
was hit? 
A. He was between that third and fourth post on that 
picture you have here, and Otho Swanson, I think, was sitting 
right against the third post, and Earl Brown was between us. 
Q. Was Earl Brown between you and Otho Swanson? 
A. Yes, sir. . 
Q. Who was the closest to Mr. Kirk -when he fell, you, 
Otho or Earl? 
A. Well, Otho and Earl could have been closer than I 
was. 
Q. I understood you to say you had known Mr. Kirk 
about twelve years? 
A. Roughly, yes, sir. 
page 107 ] Q. I wish you would look at that knife, Lee, 
and tell this jury whether or not you ever saw 
Mr. Kirk with it in his possession (Referring to Knife, Exhibit 
6). 
A. Not as I recall I haven't. 
Q. Did you ever see Mr. Kirk with a knife that looked 
like that? 
A. No, sir, I never had occasion to know whether he had 
a knife or not. 
Q. Had you heard one word that night about a knife un-
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You mean before that? 
Before that. 
No, sir. 
Did he point out the knife before you moved Kirk, 
or not? 
A. I believe it was. 
Q. On which side of Mr. Kirk was the knife lying? 
A. I believe it was on the left side of him. 
Q. Was Mr. Kirk lying on his back? 
A. Yes, sir, kind of on his back. 
Q. Is that the east side of Mr. Kirk? 
A. Yes-Well, the mill faces north-Well, that would 
be kind of northeast. 
Q. Was that the side away from the light? 
A. You mean the light in the mill? 
Q. Yes. 
page 1 08 ] A. No, that would be facing the light in the 
mill. 
Q. Lee, if Mr. Kirk was lying with his feet towards the 
door, on his back, and the knife was on his left side, wouldn't 
that be the east side, or the southeasterly side? 
A. The mill is facing north-the door is facing north-
Well, that would be facing north, and he was laying like this 
(indicating), as I recall it, and the knife was on this side of 
him (indicating). 
Q. Which side would that be on? 
A. The knife was on this side, as I recall (indicating). 
Q. Would that be the southeasterly side? 
A. I would think so. 
Q. Was the knife within the range of the light coming 
out of that door, or not? 
A. Well, I don't know-I believe it would though. 
Q. Could anybody standing there by Kirk's body have 
seen that knife? 
A. Standing beside of Kirk? 
Q. Yes. 
A. You mean while he was standing up there, if any-
body had been beside of him, he could have saw it? 
Mr. Messick: 
The witness has just said he thought the knife was with-
in the radius of the light. 
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By Mr. Chelf: 
Q. Lee, if the light came out something like 
page I 09 ] that (indicating) out of that door-
Mr. Messick: 
Which way? It comes straight out of the door, doesn't it? 
Mr. Chelf: 
It would reflect a little on each side. 
Mr. Messick: 
The light is not going around the corner. That is con-
fusing to the jury. 
By Mr. Chelf: 
Q. Lee, is it or not a fact that that column is right 
straight across in front of the east section of that door? 
A. Yes, sir, that is right. (Examining photo.) 
Q. Do you know that to be a fact? 
A. Yes, sir. 
Q. Have you sighted it to ascertain whether or not that 
is a fact? 
A. Yes, sir. 
Q. Which side of the column did you sight by? 
A. This side here (indicating). 
Q. With rt::ference to a line drawn from the corner of that 
door straight to this post, which side of that imaginary line 
would Mr. Kirk's body have been on. 
A. He would have been on this side. 
Q. Which side is that? 
A. Southeast side. 
page 11 o ] Mr. Messick: 
The southeast side of the platform is right. That 
is what he told you a long time ago. 
By Mr. Chelf: 
Q. Now, would light from the mill have shown over on 
the eastern side of the line? 




Over on this side ( indicating) ? 
Yes, sir, it would have shone to the post. 
If the post is directly i_n line with the east section of 
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that door, would the light have shone over on the east side of 
that line? 
A. I don't know: you see they have a light in the car 
and a light in the mill. 
Q. Could you see from the car into the mill door? 
A. Yes, you could have seen if you had been in the 
car, you could have seen into the door. 
Q. If Mr. Kirk's body was lying within the light com-
ing from that door, could a person standing on the westerly 
side of him have been seen by a person looking out of that grain 
car door? · 
A. You mean if someone was standing right here (in-
dicating)? 
Q. Yes, that is right. 
A. Yes, sir. 
Q. Lee, had anyone inquired about that knife after the 
First Aid Crew picked it up? 
page 111 ] A. No, when the law come, the best I can re-
member, he asked where the knife was, and this 
guy-how come it closed, and this guy with the Life Saving 
Crew said he thought it was his knife and he picked it up and 
put it in his pocket. 
Q. Did Mr. Thomason say any more about this knife 
after that? 
A. No, not as I heard. 
Q. Did you· hear him say any more about that knife af-
ter someone picked it up? 
A. No. I don't believe I did. 
RE-CROSS EXAMINATION 
By Mr. Messick: 
Q. Mr. Chelf has asked you if you had ever seen Mr. 
Kirk have a knife like that, and you told him you had not. 
A. That is right. 
Q. He asked you if you ever saw him with that knife, 
and you told him you had not. 
A. Yes, sir, that is right. 
Q. And if he had gone one step further you would have 
told him you never saw him with a knife at all, wouldn't you? 
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A. Yes, sir, that is right, I don't know whether he even 
had a knife or not. 
Q. There seems to be an impression created here that a 
whole lot of time elapsed before you saw this knife. As I un-
derstand it, you immediately ran to this man and picked him· 
up? 
page 1 1 2 ] A. Yes, sir. 
Q. And just a second or two elapsed before Mr. 
Thomason said "That is what he was after me with"? 
A. That is right. 
Q. And the knife was lying right beside Kirk, beside his 
pants leg or partly under his pants leg? 
A. That is right. 
Q. Did Russell Thomason still have that pick handle in 
his hand? 
A. When he pointed to the knife I think he did. 
Q. Did you see Russell Thomason, or were you in po-
sition to have seen Russell Thomason, put the knife there be-
side his leg, if he had done it? 
A. After I got there he didn't put no knife there as I 
saw. 
Q. He didn't put any knife there then, and you got to 
his body before Russell Thomason ever came to his body? 
A. I was there just at the same time, anyhow. 
Q. You and McAllister· were there, and he was stand-
ing back at the door? 
A. Myself and Swanson was there. 
Q. After you. reached that man's body, which was im-
mediately after he fell, did Russell Thomason put any knife 
there beside his body? 
A. No, I didn't see him put any knife there. 
Q. If he had done it you would have seen him, wouldn't 
you? 
page 1 13 ] A. I think I would have. 
Q. Do you remember whether or not Russell 
said for nobody to touch that knife? 
A. No, I don't. 
Q. You have known Russell Thomason a number of 
years, haven't you? 
A. Yes, sir. 
Q. Have you ever seen Russell Thomason with a knife? 
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A. Yes, sir. 
Q. Is it a knife like that (indicating) ? 
A. No. 
Q. Is this his knife (indicating another knife) ? 
A. He has got a Farmers Fertilizer on it. 
Q. Is this it, "Farmers Fertilizer Company, of Colum-
bus, Ohio''? 
A. That is right. 
Mr. Messick: 
We offer that knife in evidence. I don't know whether 
these gentlemen admit it or not, but the officer is here who took 
the knife off of him. 
Mr. Kime: 
There is no question about that, as far as. I am concerned. 
Mr. Messick: 
It wa!; taken off of him when he was brought here to the 
jail. 
(The knife last above mentioned and described, is here-
with filed. marked Exhibit 7.) 
page I I 4 ] By Mr. Chelf: 
Q~ Lez, did this Southern States Mills furnish 
their employees with knives to use? 
A. \Vell, they furnished me one one time, and two boys 
where work with me. 
Q. What kind of knives were they? 
A. I just don't recall; they was pretty good sized knives. 
They used them for opening bags. 
By Mr. Messick: 
Q. Was that five years ago, or ten years ago or-
By the Court: 
Q. When was it? 
A. It was approximately two years ago, or two and a 
half years ago, they started furnishing us with them, and they 
haven't furnished none now-well, some of them have still got 
the knives they gave them. 
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By Mr. Messick: 
Q. Was it a knife like that one over there (indicating 
Exhibit 6)? 
A. No, it wasn't exactly like this, but it was something 
similar to this. 
Q. Who has been the manager over there for the last 
four or five years, or two and a half years? 
page 1 1 5 ] A. R. L. Barnett. 
Q. Barnett was the man that furnished them, 
wasn't he? 
A. Yes, sir. 
Mr. Messick: 
Mr. Barnett can tell whether he furnished that knife or 
not. 
(Witness stands aside) 
page 1 1 6 ] OTHO SWANSON-Sworn for the Common-
wealth. 
DIRECT EXAMINATION 
By Mr. Chelf: 
Q. Is your name Otho Swanson? 
A. Yes, sir. 
Q. Otho, where do you live? 
A. On Thirteenth Street, Southeast, Roanoke. 
Q. Where do you work? 
A. Southern States Mill. 
Q. Southern States Mill m Roanoke County? 
A. Yes, !ir. 
Q. How long have you been· working for the Southern 
States Mill? 
A. About Io or r I months. 
Q~ What is the nature of your work? 
A. T work extra on the platform mostly. 
Q. What do you do? 
A. Loading trucks and unloading cars. 
Q. Have you ever unloaded any grain cars? 
A. Yes, sir. 
Q. When you did that were you paid on a contract basis? 
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Mr. Messick: 
We will admit that they are paid by contract. 
Mr. Chelf: 
Well, that is all right. 
By Mr. Chelf: 
Q. Were you working at the Southern States 
page I I 7 ] Mill on last July I 5? 
A. That is the night this happened? 
Q. That is right. 
A. Yes, sir. 
Q. Had you been working there that day? 
A. Yes, sir. 
Q. What time did you go to work that day? 
A. I went to work that morning at eight o'clock and 
worked till three, and then came back at four. 
Q. Were you working inside of the mill that night, or 
on the outside? 
A. Inside. 
Q. Who were you assisting? 
A. Russell Thomason. 
Q. Was anyone else working inside the mill except you 
and Thomason? 
A. No, sir. 
Q. Were you present at the mill when Mr. Clyde Kirk 
was killed? 
A. Yes, sir. 
Q. Where were you at that time? 
A. Sitting on the platform outside of the mill. 
Q. With reference to the post that is directly in line with 
the east facing of that door, where were you sitting? That is 
the post right here (indicating on picture). 
A. I was sitting at the east side of the third post. The 
platform is on the north side of the mill. 
page r 1 8 ] Q. Right here? Is that correct? (Indicating 
on picture.) 
A. Yes, sir. 
Q. Third post? 
A. Yes, sir. 
Q. Who else was around near you at that time? 
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A. Lee Lantz and Early Brown and Walter McAllister 
was there. I know. 
Q. What were you doing out on the porch at that time? 
A. I went out and made a cigarette and was smoking. 
You can't smoke in the mill-not supposed to. 
Q. Which direction were you facing? 
A. I was facing north,. I would say. 
Q. From the door then which way were you facing? 
A. Exactly opposite from the door. 
Q. How long had you been sitting out on the porch? 
A. I couldn't say exactly, but it wasn't long, not over 
three or four minutes at the most. 
Q. Did you know Mr. Clyde Kirk at that time? 
A. Well, I" just-I knew him when I seen him, but I was 
not acquainted with him-he didn't know me, I don't think. 
Q. Just before you came out of the mill to the porch 
to smoke a cigarette, where did you see Russell Thomason last? 
A. I don't remember exactly the last time I seen Russell, 
because I wasn't expecting anything, but I believe that he came 
in a few minutes before that from out on the 
page r r 9 ] platform~ 
Q. You think he came in the mill just before you 
came out, is that right? 
A. Yes, sir; I am not sure of that but I believe he did. 
Q. Tell in your own words just what happened right af-
ter that. 
A. Well, I walked out there and made a cigarette, and 
kind of sat down on my feet, down on the platform, and Lee 
Lantz was sitting over here (indicating) -
Q. When you say "over here" that doesn't mean any-
thing. 
A. He was sitting to the right of me, and Early Brown, 
this here Negro, was sitting between us, and Lee was pecking 
on the concrete with something, and he says "There is a hollow 
place in that concrete," and Early Brown asked Lee for a ciga-
rette, and Lee said ''No, I will give you two cigarettes,'' or 
something like that, and just about that time, is wasn't but just 
a minute or so, until this happened-until he fell. 
Q. What was the first thing you heard just before he fell? 
A. The lick. 
Q. What did that lick sound like? 
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A. Well, just kind of a crack like ( witness claps his 
hands). I don't know what you would call it. 
Q. Did you know where Thomason was, or where Mr. 
Kirk was, at the time you heard that lick? 
A. I didn't know where Thomason was, and the last I 
seen of Kirk he was standing to the right of me, I would say six 
or seven feet to the right of where I was sitting. 
Q. Did you see what he was doing there? 
page 120 ] A. Well, I believe he was making a cigarette too. 
I know he lit a cigarette. 
Q. After he lit the cigarette did you notice him again? 
A. I never noticed him any more, I just remember him 
lighting a cigarette, and it just seems like he was making a ciga-
rette when I first seen him, but I don't know for sure he was 
making a cigarette, but I do know that he lit one. 
Q. Did you hear any conversation between Thomason 
and Kirk before this lick was struck? 
A. No, sir. 
Q. Did you hear anything said about a knife? 
A. No, sir. 
Q. Or anyone say "I will cut your heart out"? 
A. No, sir, I didn't hear anything at all-any words. 
Q. I believe you stated that this post No. 3 is directly in 
line with the east facing of that door, is that correct? 
A. Yes, sir. 
Q. You were sitting just on the east side of this post? 
A. Yes, sir. 
Q. Now point out to the jury where Mr. Kirk fell after 
he was hit. 
A. Well, his head fell within three feet of where I was 
laying; he fell kind of in this direction (indicating). 
Q. After he fell was his body within the light shining 
from inside of that door? 
page 1 2 I ] A. Well, his head wasn' t-1 don't know wheth-
er I can say. 
Q. What did you do? Where were his feet? 
A. His feet were standing back next to the door here. 
Q. Were his feet within the light, or not? 
A. Well, I don't know; I can't say. 
Q. What did you do when Kirk fell? 
A. I turned around and run my hand under his head and 
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seen that his head-that he got a bad lick, and I got up, and in 
the meantime Lee Lantz was there and was shaking him. 
Q. Did Mr. Kirk say anything after he was hit? 
A. No, sir; if he did I never heard it. 
Q. How was he lying? 
A. Well, the platform runs like this (indicating) ; he 
was laying kind of this way (indicating). 
Q. Point out where his feet were and where his head was. 
A. His feet was back next to the right of the door, and 
his head was laying in this direction (indicating). 
Q. What would that be? 
A. The platform, say, is this table, and here was the 
door; he was laying in that direction, and I was sitting here. 
tion? 






From the door? 
That is right. 
And did he fall within three feet of you? 
A. Yes, sir, his head was within three feet of 
page 122 ] where I was. 
Q. What did Russell Thomason do right after 
Mr. Kirk was hit? 
A. By the time I got up there he says "There he lies," 
and hi says "You all see what he started at me with," and the 
knife was laying there. 
Q. Where was the knife? 
A. The knife was laying on the left side of Kirk and be-
tween his hip and knee, right up close. to him and under his 
pants leg. 
Mr. Messick: 
I don't know whether the jury can hear him or not. 
Mr. Kime: 
Talk out loud. 
By Mr. Chelf: 
Q. Did you first see the knife before or after Mr. Kirk 
had been moved? 
A. Before he had been moved. 
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By Mr. Messick: 
Q. I understood you to' say it was kind of under his pants 
leg? 
-A. Yes, sir. 
By Mr. Chelf: 
Q. Would you recognize that knife if you saw it? 
A. I don't know whether I could or not; I couldn't swear 
to it. 
Q. Does that look like the knife .(referring to 
page 123 ] Exhibit 6)? 
A. That looks a whole lot like it. 
Q. Was that knife open or shut when you first saw it? 
A.· Open. 
Q. Which blade was open? 
A. The little blade. 
Q. Did you see that knife at all before Thomason called 
your attention to it? 
A. No, sir. 
Q. How many times did you hear Mr. Thomason refer 
to that knife? 
A. Just once, and then I guess I probably heard him say 
something about it afterwards, that night afterwards. 
Q. If that knife was on Mr. Kirk's left side, just how 
close was it to him? 
A. Well. it was close to him, his pants leg was covering 
about half of the knife, you see. 
Q. Could you have seen it if it had not been_ pointed out 
to you? 
A. I doubt if I would have noticed it, but if I had look-
ed I could have seen it. 
Q. Did you see this pick handle at that time? 
A. I don't know whether Russell had the pick handle in 
his hand at that time or not. 
Q. Did you see this pick handle at any time after Mr. 
Kirk was hit? 
A. Yes, sir, I seen it. 
page 1 24 ] Q. Had you ever seen that pick handle before 
that night? 
A. No, sir. 
Q. At any time while you were working for the South-
ern States Mill did you see Mr. Thomason, or anyone else, beat 
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on this piece of machinery with that pick handle or any other 
pick handle (indicates on picture) ? 
A. No, sir, I did not, but it is very seldom I work there 
at the corn cutter; I don't guess I have worked there over 25 
hours in all before this happened. 
Q. Did anyone bring a light outside after this man was 
struck? 
A. Somebody got the light out of the corn car and 
brought it out there close to where he was at, but I don't know 
who done it. 
Q. Did you see the knife before or after the light was 
brought out of the corn car? 
A. I seen it before, and the knife laid there on the plat-
form until the Life Saving Crew come, I know, and I don't 
know who moved the knife. When I seen it that was before 
the light was brought out of the corn car, the first time. 
CROSS EXAMINATION 
By Mr. Messick: 
Q. Mr. Swanson, Mr. Thomason is a mill-wright there, 
a mechanic, isn't he? 
A. Yes, sir. 
page 1 25 ] Q. And he was in charge of the mill that night? 
A. Yes, sir. 
Q. And he was in charge of the operation of that mill? 
A. Yes, sir. 
Q. And it is his duty to keep the machinery in proper 
working condition, isn't it? 
A. Yes, sir. 
Q. If any of those husk-carriers got stopped up, it was 
his duty to unstop them? 
A. Yes, sir. 
Q. That was part of his duties as mill-wright? 
A. Yes, sir. 
Q. The same as any other mill-wright in any other mill? 
A. Yes, sir. 
Q. You do not recollect where Mr. Thomason was when 
you went out to sit down? 
A. No, sir, I don't. 
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Q. You don't recollect whether he was standing at the 
. door? 
·, A. I am sure he was not at the door when I went out. 
Q. He was not standing at the door when you went out? 
A. No, sir. 
Q. He was not leaning up against the door when you 
went out? 
A. No, sir. 
Q. You say you hadn't been out there on the plat-
page 1 26 ] form more than three or four minutes before this 
happened? 
A. Not more than three or four minutes. 
Q. I understood you to say Mr. Kirk was out there on 
the platform six or seven feet to your right, which would be 
east of you, wouldn't it? 
A. Yes, sir. 
Q. In other words, he was down towards the eastern end 
of the platform? 
A. Yes, sir. 
Q. Away from the door? 
A. Yes, sir. 
Q. And away from the box car? 
A. That is right. 
Q. If he came out of the box car and walked down the 
platform, he would have had to pass in front of the door that 
leads into the mill, wouldn't he? 
A. Yes, sir. 
Q. And the next time you saw him was when he fell 
within three feet of you? 
A. That is right. 
Q. His head was, you say. about three feet from you? 
A. Yes, sir. 
Q. His feet were back at the door? 
A. His feet were back at the left of me, back towards 
the door. 
Q. How far were his feet from the door? 
A. I couldn't say that, but they couldn't have been far. 
Q. The platform is not very wide, is it? 
page 1 2 7 ] A. No. sir. it is not very wide. I don't know 
exactly how wide that platform is. 
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Mr. Messick: 
Do you gentlemen know the· width of that platform? 
Mr. Kime: 
We will put the sheriff on and show some of the widths 
down there. 
Mr. Messick: 
Can you tell me the width of it now? 
Mr. Kime: 
Wait a minute-The platform is nine feet and six inches. 
That is what I have got it. 
By Mr. Messick: 
Q. You were sitting on the platform? 
A. Yes, on the edge of it. 
Q. Kirk's head was three feet from you? 
A. It wasn't over three feet. 
Q. You say it could have been a little less than three feet? 
A. Yes, sir, it could have been less than three feet. 
Q. And he was lying sort of in an angle position that way 
back towards the door? 
A. Yes, sir, with the platform running this way (in-
dicating). 
Q. That platform is nine feet six inches, and Kirk was 
a man at least six feet tall, wasn't he? 
page 128 ] A. I don't know; I just knew him when I seen 
him, but he was as tall as I am, and I am five feet 
eleven. 
Q. As tall as Thomason too, wasn't he? 
A. I don't know if he was that tall or not. 
Q. Well, say he was five feet ten inches, and about tw, 
feet from you, that would take eight feet ten inches, and his 
feet were just a few feet from the door, weren't they? 
A. His feet was bound to have been, or probably his feet 
was past the door, past the edge of the door a little bit. 
Q. Possibly his feet were past the edge of the door? 
A. I couldn't say; I say they might have been back this 
way (indicating). 
Q. Now the minute he fell you say you reached back 
and took hold of him? 
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A. I turned around and got up on my feet and ran my 
hand under his he.ad. 
Q. Where was Russell Thomason at that time? 
A. I don't know where he was at that time, but in just 
a minute he stepped up there; he probably was standing there. 
Q. Now, when Russell Thomason stepped up there did 
he put any knife down beside Kirk? 
A. I don't think so. 
Q. You know he didn't don't you? You could have 
seen him if he did. 
A. It looks like I would. I don't believe he put it there. 
Q. Russell said "That is what he was after me 
page 129 ] with," and you saw-
A. Russell says "There he lays," and he says 
"You all saw what he started after me with," or "What he had 
with him." I don't know exactly the words. 
Q. Didn't Russell say right at that time, right then and 
there, that he said to him that he was going to "cut my heart 
out"? 
A. I am sure he did. 
Q. He said right then and there "He said he was going to 
cut my heart out"? 
A. Yes, sir. 
Q. And that occurred immediately after he fell, didn't it? 
A. Yes, sir. 
Q. It was not as much as 30 seconds elapsed between the 
time he fell and you saw the knife, was it? 
A. I had time to turn around, and Lee got there, and I 
had got up and walked kind of back. 
Q. You had to turn around, and Lee got there, and then 
Thomason said "That is what he was after me with," and you 
all saw the knife? 
A. Yes, sir. 
Q. Do you remember whether or not Kirk was on the 
east end of the platform when you came·out, or was he still up 
at the box car and afterwards passed by you? 
A. He was at the east, because when I came out I seen 
him standing there. 
page 1 3 o ] Q. You saw him standing at the east end of the 
platform when you came out? 
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A. Yes, sir, and I knew it was the same man I had seen 
in the corn car. 
Q. That corn cutter in operation makes a lot of noise, 
doesn't it? 
A. Well, it makes right much. 
Q. And shuffling that corn out of that car out there in 
that carrier makes a lot of noise, doesn't it? 
A. Yes, sir, it runs out into a tin hopper. 
Q. And it is pretty hard to hear anybody away from 
you at all, isn't it? 
A. Well, I don't know whether I could have heard it 
or not. The platform was nine feet six inches, and I was closer 
than that to him. 
Q. You don't know whether you could have heard any 
statement made by Kirk to Thomason or not, do you? 
A. It could have been said, because you see I was listen-
ing to Lee and them, and talking to them, and, in fact, wasn't 
paying any attention at all to Kirk. 
Q. You and Lee and the colored boy were sitting there 
and were not paying any attention to what was going on, is that 
right? . 
A. Yes, sir. 
RE-DIRECT EXAMINATION 
By Mr. Chelf: 
Q. Otho, did you have any trouble hearing Mr. 
page r 3 r ] Thomason tell you to ''Look at that knife that 
he came at me with"? 
A. No, I didn't. 
Q. Did you have any trouble at all understanding what 
he said? 
A. No, sir, not when he referred to the knife. Of course 
I was standing close to him. 
Q. How close were you standing at that time? 
A. I was standing closer to him-I was up, I would say, 
probably the middle of the platform then; anyway, I was stand-
ing-I think I was standing on the right side of Kirk and step-
ped around, or probably was standing-I don't know exactly, 
I couldn't say. 
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Q. Where was Thomason standing at that time? 
A. He come on out and was standing kind of by Kirk's 
feet, or probably he was standing a little beside of him out from 
his feet; I couldn't say exactly where he was standing. 
Q. When he first mentioned the knife to you, was he 
pointing right down to it? 
A. He pointed his finger like that (indicating), and says 
"There he lays, and see what-" 
Q. The knife was under Mr. Kirk's leg? 
A. I wouldn't say it was under his leg, but I know that 
his pants leg was covering part of the knife, because I think I 
moved the. knife an inch or probably two inches, because I 
thought it was a gun; it was kind of dark, and it 
page 132 ] just flew in my mind it was a gun, and that is 
how come me to move it with my shoe. 
RE-CROSS EXAMINATION 
By Mr. Messick: 
Q. I want to get one thing straight, Mr. Swanson: When 
this man fell and you turned around, did you at that time see 
Mr. Thomason? 
A. No, I didn't. If he was standing there I didn't no-
tice him, because the thing on my mind was that man laying 
there then. 
Q. He came out of the door after you had put your hands 
under this man's head, did he not? 
A. Yes, sir, I just put my hand under his head. 
Q. When he was talking to you out there he was just a 
foot or so from you, wasn't he? 
A. When Mr. Thomason was talking to me? 
Q. Yes, when he was talking to you, when he said "That 
is what he was after me with" he was just a foot or so from 
you, wasn't he? 
A. Yes, sir, that is right. 
Q. And you were not listening to anybody else talking 
at that time, were you? 
A. No, I was not, because when he pointed his finger that 
attracted by attention to that. 
Q. Now if Mr. Thomason had put any knife. 
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page 13 3 ] there beside Kirk, don't you think you would 
have seen him do it? 
A. I think I would. I don't think he put the knife 
there; in fact, I am sure he didn't after the lick was hit. 
Q. You reached over and got the man by the head and 
were looking right at his body, weren't you? 
A. Yes, sir, I run my hand under his head and was sit-
ting down on my feet, and I didn't notice Russell then; in fact, 
when he was first hit I didn't even know who hit him, because 
Lee Lantz was there at that time and was shaking him and 
calling him, and I got up and then is when Russell showed me 
the knife. 
Q. And when Russell came up he said "That is what he 
was after me with" and pointed, and you looked and saw the 
knife? 
A. Yes, sir. 
By Mr. Chelf: 
Q. Do you mean, Mr. Swanson, after you got up and put 
your hand under Mr. Kirk and turned around that you could 
have seen Thomason if he had put a knife there? 
A. Well-
Q. After you got up and turned around and put your 
hand under his head? 
A. Well, I was sitting with my back to the man, and 
when I turned around I was facing him, and after I got up I 
probably turned around this way (indicating), 
page I 34 ] or turned around this way (indicating)-! don't 
know-and you can judge in your own mind 
whether I could have seen him or not, because I was excited that 
night and I don't know every little thing that happened. 
Q. You do not mean to say positively that you were 
bound to have seen him if he put the knife there, do you? 
A. It could have happem:d, but I don't much believe it 
did. I wouldn't swear that he didn't, but I don't think that 
he did. 
(Witness stands aside) 
page 135 ] E. E. WALDRON-Sworn for the Common-
wealth. 
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DIRECT EXAMINATION 
By Mr. Kime: 
Q. I believe you are Mr. E. E. Waldron, Sheriff of Roa-
noke County, is that correct? 
A. Yes, sir. 
Q. Mr. Waldron, did you go down to the Southern 
States Mill after Mr. Kirk was killed to make certain measure-
ments, in the presence of the Commonwealth's attorney here 
and myself, and I believe Mr. Lee Lantz was also present, and 
possibly some others? 
A. I did. 
Q. I will ask you, as a result of those measurements, what 
was the width of the mill door between jambs, the door which 
leads out on the platform. 
A. It was five feet 11 1-2 inches. 
Q. Do you know what the distance was from the east 
jamb of the mill door over to the grain spout where they un-
load grain from the grain cars? 
A. It was 21 feet. 
Q. Do you know the approximate width of the plat-
form? 
A. It was nine feet six inches. 
Q. Do you remember approximately how many steps 
it was, the approximate distance, from the center of the mill 
door back to a point on the interior of the mill at the foot of 
the steps where some of the witnesses here have 
page 136 ] testified they saw a pick with a handle on it at 
the foot of those steps? 
A. It was 2 1 of my steps. 
Q. Do you remember any other measurements? 
A. Yes, sir. 
Q. All right, just go ahead with any other measurements. 
A. There was a measurement from the east side of the 
door jamb to the fourth post where there was a certain man 
sitting. 
Q. Mr. Lee Lantz? 
A. Mr. Lee Lantz: I 3 feet six inches, and I believe that 
is all the measurements I can remember that I made. 
Q. Now I am going to show you this picture, which is 
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marked as Exhibit No. I, and ask you if this picture shows 
or does not show the platform in front of the mill, and the 
railroad track, looking in a westerly direction. 
A. Yes, sir. 
Q. But it does nor show the platform looking m an 
easter! y direction? 
A. No, sir. 
Q. Now, with _reference to the length of the platform 
from the center of the mill door in a westerly direction, about 
what is the approximate length of it in an eastern direction? 
There is evidence here of Mr. Kirk walking down to the east 
end. 
A. There is more platform east of the door than there 
is west of the door. 
page I 3 7 ] Q. Now, is there any other door leading into 
the mill from the way-in front of the platform 
running east and west except this one door here that is shown 
in the picture? 
A. No, sir. 
Q. Is there any other entrance to the mill on that side at 
all that you know of? 
A. Not the length of the platform. 
Q. Now then, do you know, if you wanted to go into 
the mill by another door, where you would have ·to go in order 
to get in? 
A. Yes, sir, you would have to come down east on this 
platform and make a right turn around on ~he east of the mill 
and go into it. 
be? 
Q. Do you know, just roughly, what that distance would 
A. How many yards? 
Q. Yes. 
A. Well, I will say to get inside of the other door would 
be approximately 40 or 50 yards, from that door down to the 
corner and out the other platform. 
Q. Do you remember about what the height of that plat-
form is up above-just roughly-the ground level there where 
the railroad tracks are? 
A. It is about 3 6 inches, three feet. 
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page 138 ] CROSS EXAMINATION 
By Mr. Messick: 
Q. Did you measure the distance from the door back to 
this first light back here (indicating) ? 
A. No. sir. I didn't measure back past the office there 
where they bag the feed and up to the foot of the stairway. 
Q. Did Mr. Thomason phone into the sheriff's office 
that night? 
A. I don't recall him phoning into the sheriff's office; 
I think he called the Vinton police. 
Q. Did you arrest him? 
A. No, sir. 
Q. Did you bring him in? 
A. No. sir. 
Q. Were you here when he came in? 
A. No, sir. I wasn't here when he came in. 
Q. Consequently, you do not know whether that little 
knife there was taken off of him or not? 
A. No, sir. 
(Witness stands aside) 
Mr. Kime: 
The Common wealth rests. 
(The Court, counsel, and the defendant retired to cham-
bers.) 
page 139 ] (IN CHAMBERS) 
Mr. Messick: 
I want to make a motion to strike the Commonwealth's 
evidence on the charge of murder. Under the decision of Brown 
v. Richardson, and the Green case, the evidence of the Com-
monwealth shows circumstances in extenuation, and the de-
fendant, under those circumstan;ces, cannot be convicted of 
murder. The evidence in this case, from the standpoint of the 
Commonwealth, as testified to by the Commonwealth's wit-
nesses, is that this deceased came down there to the mill; that 
after his conversation in the box car with these men, the de-
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ceased got out on the platform and walked down the platform 
to the east end of the platform, and the next they saw of him 
he was knocked down: that the defendant was leaning there, 
relaxing against the door the last time he was seen by any of 
the witnesses-described as being relaxed against the door; that 
immediately upon Kirk being knocked down, two witnesses, 
Swanson and Lantz, took hold of him; that the defendant said 
then and there "You see what he was after me with; he said he 
was going to cut my heart out"; the knife was lying there be-
side Kirk, open, and the defendant's statement is part of the res 
gest«r, that "He attacked me with that knife and said he was 
going to cut my heart out, and I hit him." There is no evi-
dence in this record that tends in any way to impeach the state-
ment the defendant made. In addition to that, you have got 
evidence in this record by Howard Patton to the 
page 140 ] effect that just about a month before he had had 
a conversation with the defendant in which he 
had informed the defendant that it had been talked around that 
Kirk was going to have his son get him when. his son got out 
of the Army-that boy there acting under a threat which had 
been made against him. I say this evidence overwhelmingly 
shows circumstances of great extenuation, the defendant being 
attacked here with a knife in the hands of the man who threat-
ened him, and that any presumption of murder in the second 
degree has been overcome by the Commonwealth's own evi-
dence, and under the decision in the Green case, and the Brown 
case, and the decision in the Richardson case, this defendant 
cannot be convicted of murder at all. 
The Court: 
Isn't it in evidence that the last time that pick handle was 
seen it was in the pick? 
Mr. Messick: 
Yes, sir, but the last time it was seen, according to the wit-
nesses, was some days before this. 
The Court: 
Yes, that is true. I think the evidence that this man had 
armed himself with the pick handle requires some explanation. 
I think the jury can infer that he had armed himself for some 
purpose before this man started down there by him. 
Mr. Messick: 
He had a right to. 
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The Court: 
Then the question would be whether he acted in fear of 
bodily harm or death. 
page r 4 1 ] Mr. Messick: 
He said the man came at him and said he was go-
ing to cut his heart out, and that has not been denied, and that 
is part of the res gest~. 
The Court: 
Even taking that, you have the other proposition about 
usinq force, if he used force enough to be excessive-
Mr. Messick: 
How could it be excessive, when he was coming at him 
with a knife and said he was going to cut his heart out? He is 
the judge of the force necessary under that situation. 
The Court: 
He is the judge, but I will overrule your motion. 
Mr. Messick: 
I move to strike it as to murder in the first degree, any-
how. There is no evidence of premeditated or deliberate killing. 
The Court: 
The only thing would probably be that pick handle-
having that pick handle in his hands. 
Mr. Messick: 
Of course the defendant's testimony, we will vouch-
Mr. Kime: 
Let me ask you, Mr. Messick, suppose the Court would 
strike the evidence as to murder in the first degree and went in-
to it and developed a case of murder in the first degree, wouldn't 
that be a very strange situation? 
page 142 ] The Court: 
Well, I have overruled the motion, and you ex-
cept. 
Mr. Messick: 
Yes, sir, I save the exception, Judge. I move to strike the 
evidence on the ground that the evidence shows that the de-
fendant acted in self-defense, and all the evidence in the case 
shows that, and I move the Court to instruct the jury to find 
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a verdict showing that the defendant is not guilty of any of-
fense. 
The Court: 
The motion is overruled. 
Mr. Messick: 
And I except. 
(Whereupon the Court, Counsel and the defendant re-
turned to the court room, and the following took place in the 
presence of the jury:) · 
DEFENDANT'S EVIDENCE 
R. T. BIGGS-Sworn for the Defendant. 
DIRECT EXAMINATION 
By Mr. Hunt: 
Q. You are Mr. R. T. Biggs? 
A. Yes, sir. 
Q. You are deputy jail or of Roanoke County? 
A. Yes, sir. 
Q. And you ar-e in charge of the jail up here, I believe? 
A. Yes, sir. 
Q. Mr. Biggs, did you arrest Russell Thoma-
page 14 3 ] son after the death of Mr. Kirk down here? 
A. No, sir. 
Q. Was he delivered up here to the jail in your custody? 
A. Yes, sir. 
Q. Is it part of your duty to take what is in the posses-
sion of prisoners and take charge of all their possessions? 
A. Yes, sir, it is. 
Q. What did you find in the possession of Mr. Thoma-
son when he was turned over to you? 
A. Well, there was a small knife, a small amount of 
chang.e; I don't remember just what the change was, but it was 
less than a dollar. 
Q. You say it was a small knife? 
A. Yes, sir. 
Q. Can you tell the jury whether this was the knife, or 
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whether it was a knife similar to this one? (Referring to Ex-
hibit 7.) 
A. I will say it was a small knife, but as to being that 
particular knife, I couldn't swear to that being the knife. 
Q. A knife about that size? 
A. It was a small knife. 
(No cross examination) 
(Witness stands aside) 
page 144 ) MEL VIN HARRISON-Sworn for the Defend-
ant. 
DIRECT EXAMINATION 
By Mr. Hunt: 
Q. Mr. Harrison, where do you live, sir? 
A. Rocky Mount road. 
Q. Where are you .em ployed? 
A. Southern States Mill. 
Q. Mr. Harrison, what are your duties there at the mill? 
A. Just anything, first one thing and another, mix feed 
and weigh it up. 
mill? 
Q. Do you work chiefly on the inside or outside of the 
A. Inside. 
Q. You say you work chiefly on the inside of the mill? 
A. Yes, sir. 
Q. Mr. Harrison, can you tell the jury what this in-
strument is right there-what piece of machinery that is? (In-
dicating on Exhibit 4.) 







Does that du!t collector ever give any trouble? 
Yes, right in there (indicating). 
What type of trouble does it give? 
It stops up. 
When it stops up, what is necessary to be done to un-
A. Beat on it along there (indicating) and un-
page 145 ] stop it. 
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Q. In your duties at the mill have you ever had 
occasion to beat on that? 
son? 
A. Yes, sir. 
Q. What did you use to beat on it with? 
A. A stick or a broom or anything I could get hold of. 
Q. Now, Mr. Harrison, do you know Russell Thoma-
A. Yes, sir, just since I have been working there. 
Q. How long have you been working down there? 
A. Just about eleven months. 
Q. Since you have known Mr. Thomason down there, 
tell the jury whether or not he has ever borrowed a knife from 
you. 
A. Yes, sir, several times. 
Q. Do you know whether or not he has a knife? 
A. I think he has a small knife. 
Q. I show you this knife, Exhibit 7, and ask you wheth-
er or not you know whether or not that is the knife of Russell 
Thomason. 
A. It looks kind of like the one he had. 
Q. Tell the jury why he has borrowed a knife from you. 
A. Only to cut bolts and splice bolts, I guess, is the 
reason he borrowed it. I didn't ask him what he was going to 
do with it. 
Q. Do you have that knife with you? 
A. Yes, sir. (Witness produces knife) . 
Q. That knife has a larger blade than the other knife, 
hasn't it? 
A. Yes, sir. 
page 146 ] Q. How many times would you say that Rus-
sell has borrowed this knife from you? . 
A. I don't know the exact times, but sometimes three and 
four times a week. 
Q. You keep it pretty well sharpened? 
A. Yes, sir. 
CROSS EXAMINATION 
By Mr. Kime: 
Q. What is this dust conveyor made out of? 
A. Tin. 
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Q. Made out of tin or sheet metal? Isn't it made out of 
sheet metal? 
A. It looked like tin; I haven't examined it. 
Q. Do you know how heavy it is? 
A. No, sir. 
Q. And you say when it gets stopped up you have seen 
people beat on it with a stick or a broom? 
A. Yes, sir, I have myself. 
Q. Do you see that pick handle up there on the desk? 
A. Yes, sir. 
Q. Did you ever see anybody beat on it with that pick 
handle? 
A. No, sir, I can't say I ever saw anybody beat on it with 
a pick handle. 
Q. When this thing occurred, that is, the killing 
page 147 ] of Mr. Kirk on the night of the 15th of July: how 
long had you been working there before then? 
A. I have been there about eleven months--close to elev-
en months. 
Q. Well, this is Septem her and you had been working 
there about nine months before that. 
A. That is right. 
Q. About nine months before that, and your duties were 
principally on the inside? 
A. Yes, sir. 
Q. And you have never seen anybody beat on that with 
a pick handle? 
A. Not with a pick handle. 
Q. With that one or any other pick handle? 
A. No, sir. 
Q. Do you know when that pick handle right there was 
gotten? 
A. No, sir. 
Q. Do you know where the steps lead up along about the 
center of the mill, where you go through a partition door from 
one section of the mill to the other, leading to where the corn 
cutter is? 
A. Yes, sir. 
Q. Did you ever see a pick, complete with a pick head 
and handle and a rake right there at the bottom of those steps? 
A. I have seen a rake there. 
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page 148 ] Q. Have you seen a pick there? 
A. Yes, sir, I have seen a pick there. 
Q. Haven't you seen that pick right there, there? 
A. I can't say that is the one. 
Q. Haven't you seen one like that? 
A. Yes, sir. 
Q. And there was a pick head on the handle? 
A. It was at that time. 
Q. What do you mean "It was at that time"? 
A. When I saw it. 
Q. Did you ever see Mr. Thomason borrow a knife from 
anybody else? 
A. Not as I know of. 
Q. Are there any knives or anything in that tool box? 
A. I haven't seen any. 
Q. Did you ever look in the tool box? 
A. Yes, sir. 
Q. Did you ever have occasion to look in there? 
A. Yes, sir. 
(Witness stands aside) 
page 149 ] LAWRENCE KEFAUVER-Sworn for the De-
fendant. 
DIRECT EXAMINATION 
By Mr. Messick: 
Q. You are Mr. Lawrence Kefauver? 
A. Yes, sir. 
Q. How old a man are you, Mr. Kefauver? 
A. I beg your pardon? 
Q. I say, how old a man are you? 
A. Thirty-one. 




A. I am a machinist helper at the Virginia Bridge Com-
pany. 
Q. How long have you worked for the Virginia Bridge 
Company? 
A. Off and on for about thirteen years. 
Q. Mr. Kefauver, at my request, did you during the lunch 
hour go to the Southern States Mill and measure the distance-
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A. I did. 
Mr. Kime: 
He answered before you finished the question. 
Mr. Messick: 
He knew what I was going to ask him; he is doing a little 
mind reading. 
By Mr. Messick: 
Q. Did you measure the distance from the floor to this 
dented-in-place on this dust or hull carrier? 
A. I did. 
Q. From the floor to that dented-in-place there, 
page 1 5 o ] what is the distance? 
A. Nine feet and seven inches. 
Q. Does that carrier show there on the dent where it has 
been beat? 
A. There is quite a depression there. 
Q. Is there any mark showing it has been beat in other 
places along there? 
A. Yes, sir, but not as much as the one here (indicat-
ing) 
Q. · I am talking about from this point here to there (in-
dicating), showing it has been beat. 
A. Yes, sir. 
Mr. Messick: 
I will show it to you gentlemen. (Exhibits photo, Ex-
hibit 7, to the jury) 
Q. It is nine feet and seven inches? 
A. That is right. 
Q. Would a man have any trouble taking a pick handle 
and standing on the floor beating against that point there? 
A. Not a bit. 
Q. It could be done with ease, could it not, sir? 
A. Yes, sir. 
Mr. Kime: 
You have been leading him-you had a fine time object-
ing to leading questions by the Commonwealth, and now you 
just forget about that. 
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Mr. Messick: 
It was a little leading, your Honor, and 1 will try to re-
frain from it. 
page 15 1 ] Mr. Kime: 
Just a little bit. 
By Mr. Messick: 
Q. Mr.· Kefauver, did you know Clyde Kirk? 
A. Yes, sir. 
Q. Did you ever hear Clyde Kirk make any threats against 
Russell Thomason? 
A. Yes, sir. 
Q. What threats, if any, did he make against him? 
Mr. Kime: 
Wait a minute-when and where? 
Mr. Messick: 
I am coming to that, and the circumstances. 
Q. State what threat, if any, he made against him. 
Mr. Kime: 
When are you talking about? 
Mr. Messick: 
Before he was killed. 
Mr. Kime: 
I reckon so. 
Mr. Messick: 
I will go into the time and place and circumstances. 
Q. What did you hear Clyde Kirk say about Russell 
Thomason? 
A. I heard Clyde Kirk say he was going to get that son-
of-a-bitch. 
Q. Did Mr. Kirk at that time have anything in bis band? 
A. A pocket knife. 
page 15 2 ] Q. Did he have the pocket knife open or closed? 
A. Open. 
Q. Where did that occur? 
A. That occurred on the hill just above Mr. Thoma-
son's home. 
Q. Sir? 
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A. On a hill just above Mr. Thomason's home. 
Q. In the Midway section there? 
A. Yes, sir. 
Q. Was Kirk drinking on that occasion? 
A. Yes, sir. 
Q. What were the circumstances under which he made 
that threat to you, and where was Russell Thomason at the time? 
A. Welt Mr. Thomason was standing about fifty or sev-
enty-five yards just above me; I was down in Mr. Kirk's hog 
pen looking at his hogs there. It is kind of a community hog 
place there, and I was looking at the hogs, and he walked up and 
we passed J few words about the hogs, and he said: "I am going 
to get that son of a bitch," and he kind of turned up on the hill, 
and I said: "Who is that?", and he said: "That damned Russell 
Thomason.'' 
Q. Did you ask him why he wanted to get Russell 
Thomason? 
A. No, I did not. 
Q. What happened after that? 
A. He left presently. I looked up on the hill at the 
time he left, and Mr. Thomason was going down 
page I 5 3 ] over the hill towards his house. 
Q. Was anybody else up on the hill besides Mr. 
Thomason? 
A. Yes, sir, Mr. Thomason, Mr. Thomason's wife and 
his brother and his wife. 
Q. Did Kirk walk up there to where they were? 
A. Yes, sir. 
Q. Did Russell Thomason leave before he walked up 
there? 
A. Yes, sir. 
Q. As Kirk walked up, you saw Russell Thomason leave? 
A. Yes, sir, he stopped a moment when he got up to Mr. 
Thomason' s wife and Mr. Thomason' s brother and his wife. 
Q. Here is a knife that has been entered in evidence as 
Exhibit 6, as being a knife found at the scene of the homicide; 
is that the knife' that you saw? Would it in any way answer 
that description? 
A. I couldn't say, I only saw the blade; it was a knife of 
average size. 
Q. Kirk had it in his hand with the blade sticking out? 
tion? 











Yes, sir, in his right hand. 
This conversation occurred at Clyde Kirk's pig pen? 
Yes, sir. 
Did you tell Russell Thomason about that conversa-
No, sir, I told his brother about it, though. 
Who is his brother? 
Fred Thomason. 
You told him what Clyde had said about him? 
Yes, sir. 
page 154 ] CROSS EXAMINATION 
By Mr. Chelf: 
Q. When did you hear this convesation? 
A. That happened on July 11, r 93 7. 
Q. July I I, 1937? 
A. Yes, sir. 
Q. Mr. K~fauver, was there something to remind you 
of the time this conversation took place? 
A. Yes, sir. 
Q. What was it? 
A. Well, Thomason's brother and I at that time were in 
partnership with some hogs, and the day before we had gone 
to Stewartville to buy two, and I told Mr. Thompason to put 
down the date that we bought them, in order that we could 
keep a record of them. 
Q. What did you put that date down in? 
A. Mr. Thomason put it down in a little note book, a 
book of some kind that he keeps for that purpose. 
Q. Which Mr. Thomason are you talking about? 
A. Mr. Fred Thomason, the brother of Mr. Russell 
Thomason here. He was living with Mr. Russell Thomason 
at that time. 
Q. Is Mr. Fred Thomason here today? 
A. I beg your pardon? 
Q. Is Mr. Fred Thomason here today? 
A. Yes, sir. 
page 155 ] Q. Is he in the courtroom? 
A. Yes, sir. 
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Mr. Kime: 
We would like for him to remove himself from the court-
room. 
Mr. Messick: 
He is out of the courtroom. 
Mr. Kime: 
He said he was in the courtroom. I don't know him. 
Mr. Messick: 
Well, the witness meant he was summoned here as a wit-
ness. He is not in the courtroom, but has been out with the 
other witnesses. 
By Mr. Chelf: 
Q. You and Mr . Thomason are still in the hog business? 
A. No, sir, they cost us about seventy-five cents a pound, 
so we quit. 
Q. It was cheaper to buy them, wasn't it, in the fall? 
A. Much cheaper. 
Q. When did you last see that book that he wrote that in? 
A. I would say it was a year and a half ago. we were 
discussing somebody's death, and he said: "I have that down in 
my book," and he opened his trunk, and got his little book out 
and there it was. 
Q. Whose death were you discussing? 
A. I just don't remember. 
Q. You don't remember whose death you were talking 
about. 
A. No, I don't remember. 
page 156 ] Q. Did you there at that time discuss the date 
that you bought those hogs? 
A. Yes, sir. Since you have mentioned it, I can recall 
who it was, it was an Atkins boy. 
Q. What was his first name? 
A. Hugh. 
Q. Hugh Atkins? 
A. Yes, sir. 
Q. Where did his death occur? 
A. I did not have that down, I just don't remember. 
Q. In Roanoke County, or elsewhere. 
A. Roanoke County, yes, sir. 
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Q. Where did he live? 
A. He lived at Bonsack. 
Q. When Mr. Thomason got out this little book from 
his trunk. did you go looking through it at that time? 
A. No. 
Q. Well, what did the date you bought the hogs have to 
do with Mr. Atkins death? 
A. Not a thing. 
Q. Well, what caused him to go to the trunk to get that 
date? 
A. Because we were discussing this party's death. 
Q. That is just what I asked you, if you were discussing 
this party's death, what did that have to do with buying the 
hogs in 1 9 3 7? 
A. It didn't have anything to do with it. 
page 15 7 ] Q. What made him go to the trunk to get this 
book out? 
A. Because he keeps such stuff as that in it. I have a 
book at home that I have a little bit eveything in it. 
Q. Did he have the date that you purchased the hogs 
written in that book right along with the date of the death of 
that Atkins man? 
A. I can't recall whether it was on the same page or not. 
Q. Well, what part of the book did this date of July I I 
193 7 appear in. Was it in the front of the book? 
A. It might be on the second, fifth or tenth page, I don't 
know. 
Q. What sort of book v.ras it? 
A. Just a little note book, as well as I remember, a little 
book that opens back. 
Q. Was there anything else in that book besides that date? 
A. Yes, sir. 
Q. What else does he keep in it? 
A. I think he kept his time in it where he works at the 
Bridge Works. 
Q. Have you kept all the purchase:; of your hogs with 
Mr. Thomason in that book? 
A. No, sir, we usually kept tickets of feed, et cetera. 
Q. Where did you keep those tickets? 
A. He kept them in his trunk, or so mew here, I 
page r 5 8 ] suppose. 
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Q. When is the last time you saw these tickets? 
A. When we butchered the hogs. I didn't want to see 
them any more. 
Q. How long has it been since-you were. in the hog busi-
ness? 
A. That is the only time that I know of. 
Q. I say how long had you been in the hog business with 
Mr. Thomason? 
A. That was the only time, just one year. 
Q. And he wrote the date down in this little book, and 
you haven't raised any hogs with him since that time? 
A. No, sir, we had four, we bought two from a fellow at 
Starkey, and then we bought two that I told you about going 
to Stewartsville after. 
Q. What were you doing over at Mr. Kirk's the day you 
had this conversation about Mr. Thomason, were you going to 
buy some more hogs? 
A. No; I was not at Mr. Kirk's. I told you a while ago 
that is a kind of community hog lot over there, everybody in 
that section keeps their hogs on that lot. 
Q. How far is Mr. Kirk's house from that hogpen? 
A. I would say, roughly, two or three hundred yards. 
Q. Did you go over there to see about buying some hogs 
from Mr. Thomason? 
A. No, it was customary for me to go around and look 
at all the hogs on the hill. 
Q. What caused this conversation to come up 
page 158-A · ] between you and Mr. Kirk right at this time? 
A. Nothing more than Mr. Kirk just walked 
up and made the remark. 
Q. What was he doing at that time down at the hog pen? 
A. He didn't come up from the direction of his house. I 
suppose he had been to town, and probably walked down the 
railroad. He came in from that direction. 
Q. He was not feeding his hogs? 
A. No, sir, it was along in the middle of the afternoon. 
Q. Did he have a knife in his hand when he came up? 
A. Yes, sir. 
Q. What was he doing with it? 
A. Nothing, just had it in his hand. 
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Q. Just casually, out of a clear sky, he told you he was 
going to get-
A. We talked about the hogs a few mome.nts. That 
wasn't the first thing he said when he walked up. 
Q. He had the knife in his hand? 
A. Yes, sir, he had the knife in his hand. 
Q. And you say you and Mr. Thomason kept a complete 
record of all your hog-dealings. 
A. I didn't say we kept a complete one; we tried to, I 
think. 
Q. And all the tickets for the feed you bought at the mill, 
you kept those? 
page 158-B ] A. Yes, sir. 
Q. And you haven't seen those since that 
time? 
A. No, sir, he probably destroyed them after the deal was 
all over. 
Q. The purchase of the feed would be far more impor-
tant than the date you bought the hogs, wouldn't it? 
A. Well, we kept that up until we butchered the hogs. 
Q. .What time did you kill your hogs that year? 
A. Well, we killed the first ones sometime along in De-
cember, and the last ones in February. 
Q. When did you first tell Fred Thomason about this 
conversation you had with Mr. Kirk? 
A. That afternoon, or that night. 
Q. Did Mr. Thomason make a notation of that in his 
book when you told him? 
A. I don't know whether he did or not. He did say that 
Russell ought to have that fellow put under a peace bond. That 
is about alJ. I can r~call him saying about it. 
Q. You are the Mr. Kefauver that lives on the William-
son Road? 
A. I used to live out there, but I live at Montvale now. 
Q. But you used to live on the Williamson Road? 
A. Yes, sir. 
Q. When did you move to Montvale? 
A. About six weeks ago. 
Q. You are still working at the Bridge Works? 
page 159 ] A. Yes, sir. 
believe. 
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Q. Mr. Kirk worked at the Bride Works too, I 
A. ):'°es, sir. 
Q. Did you ever have any difficulty with Mr. Kirk? 
A. No, indeed. I just knew Mr. Kirk around the plant 
there, didn't have any trouble with him at all. 
Q. Was he any particular friend of yours? 
A. No, sir, we spoke whenever we met, and that was 
about all. 
Q. All you did was just to speak in passing. How often 
did you see Mr. Kirk ordinarily? 
A. Well, sometimes I would probably go a couple of 
weeks and not see Mr. Kirk, and maybe I would see him two or 
three days straight. 
Q. Did he at any other time ever tell you that he was go-
ing to get Russell Thomason. 
A. No. 
Q. Just that one time? 
A. Yes. 
Q. ):" ou are positive it was on July 11th. 
A. Yes, sir. • 
Q. Because you bought the hogs on July Io, 193 7. That 
has been a little over three years ago? 
A. ):" es, sir, and I haven't fooled with any since. 
page 160 ] RE-DIRECT EXAMINATION 
By Mr. Messick: 
Q. I will ask you a couple of questions: were you any 
particular friend of Mr. Russell Thomason's? 
A. Well I consider Russell a friend of mine. 
Q. ):" ou consider him a friend of yours? 
A. Yes, sir; I have never run around with Russell, or 
anything like that. I have been around with Fred quite a bit. 
Q. ):" ou went with Fred occasionally? 
A. ):'°es, sir. ):"ou see Fred used to live in Russell's place 
and that is when we had the hogs down there. 
RE CROSS EXAMINATION 
By Mr. Chelf: 
Q. When was it, Mr. Kefauver, that Hugh Atkins died? 
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A. I don't know-oh-he has been dead a couple of 
years. 
Q. Have you seen that little book since his death? 
A. I don't believe I have. I didn't look in the book then, 
he just went to his trunk-
Q. Did you go to Mr. Atkins' funeral? 
A. No, sir, I couldn't get off from work. 
Q. I can't see, to save my soul, what the date you bought 
the hogs had to do with Mr. Atkins' death. 
Mr. Messick: 
He said he saw it-
page 161 J Mr. Kime: 
Wait a minute. 
A. fr it mighty hard for you to understand. 
By Mr. Chelf: 
Q. You have never told me what connection it had with 
his death. You said he went to his trunk and got the book and 
remarked that you all got the hogs on July 1 1th. 
A. I believe I told you that we were discussing Mr. At-
kins' death. and Fred said: "I have it down in my book, in my 
trunk, when he died." 
Q. Why were you particularly interested in the date of 
Mr. Atkins death? 
A. No more than you or anybody else would be. Mr. 
Atkins wa3 a friend of mine. 
Q. He was a good friend of yours? 
A. Yes. I would run around and hunt and fish with him 
quite a bit. 
Q. When Mr. Thomason went in the trunk to get it to 
look up the date of Mr. Atkins death, how did it happen that 
the book opened to the page that he had this other date on? 
A. I don't know that it did. 
Q. Did Mr. Thomason tell you at that time that you 
bought the hogs on July 11th? 
A. Yes, sir, he said: "There is where we bought the hogs 
out at Starkey, and there is when we bought the pigs." He was 
going through it showing me different deaths-
page 162 J he had a number of deaths in the book. 
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Q. What were some of the other deaths in the 
book? 
A. As well as I remember it was Joe Lancaster, who used 
to be a barber down here, and Mr. Arthur, who used to work 
in the shops. 
Q. What was the date of Mr. Lancaster's death? 
A. I don't know; I was not interested in the date of Mr. 
Lancaster's death. 
he? 
Q. Mr. Lancaster just died recently, didn't he? 
A. He hasn't been dead so very long. 
Q. Mr. Lancaster.died within the past year, did he not? 
A. I think Mr. Lancaster died some time last year, didn't 
Q. Don't you know for a fact that Mr. Lancaster died af-
ter August 1, 1939? 
A. I don't know just when he died. 
Q. You saw Mr. Lancaster's death, the date of his death 
was written in this book? 
A. As I told you a few minutes ago, I didn't look in the 
book myself. 
Q. And you never did see this date in this book, did you? 




July I I, 1937? 
No, not with mine own eyes, I did not. 
Well, who told you that? 
A. He did. 
page 163 ] Q. Has he told you about it since that time, has 
he refreshed your memory? 
A. I think so. 
Q. Just recently? 
A. No, not recently. 
Q. When was the last time he ca~led your attention to this 
date in the book? 
A. I don't just recall. 
Q. Has it been within the last month? 
A. No, I don't think so. 
Q. Since Mr. Kirk was killed? 
A. I can't say that he has. 
Q. Well, you ought to know whether or not he has. You 
see Mr. Thomason right often, don't you? 
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A. If we could see into the future we would go into de-
tails a little more than we do. 
Q. It looks like to me if you can remember distinctly this 
date a year and a half ago, you could remember whether he call-
ed your attention to it in the last month. 
A. I don't know whether he has or not. I remember 
things that happened twenty-five years ago, and I have for-
gotten things that happened ten months ago. 
Q. When is the last time you talked to Fred Thomason 
about this matter-this particular date? 
A. About Mr. Kirk? 
page 1 64 ] Q. Yes, about !qr. Kirk, aboQt the conversation 




Well, we have talked of it several times. 
When is the last time? I have asked you two or three 
times. 
A. I think about five-thirty last Friday afternoon. 
Q. And you knew that the first time I asked you that you 
talked to him within the last week, didn't you? 
Mr. Messick: 
That is the first time you asked him when he talked to 
him-· -that is the first time you have asked him. 
By Mr. Messick: 
Q. You have discussed the matter with Mr. Fred Thoma-
son and discussed it with me together, did you not? 
A. Yes, sir. 
Q. In my office last week, wasn't it? 
A. Yes, sir. 
Q. Now, just to make one matter clear, when he got out 
this book to see when the gentleman, Mr. Hugh Atkins, died, 
he called it to your attention at that time that he had it set 
down-
Mr. Kime: 
Don't ask him any leading questions. 
The Court: 
Yes, that is leading. 
Mr. Kime: 
Don't you help him out any how. 
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Mr. Messick: 
I was just trying to get it clear. Let's see if I can fix it 
some way in my mind without being leading, Judge. 
page 165 ] Mr. Kime: 
There is nothing the matter with your mind. 
Mr. Messick: 
Have you got any suggestions to make? 
Mr. Kime: 
Not to you. 
By Mr. Messick: 
Q. Who was the gentleman that died? 
A. Hugh Atkins. 
Q. Tell this jury if Mr. Fred Thomason had any book 
that had-
The Court: 
Don't you go over all that again. He testified he had the 
book and he had the dates down, and the date of the hogs and 
everything. 
Mr. Messick: 
If your Honor understands it I hope the jury does too, 
but I was trying to get it so that the gentlemen over there could 
understand it. 
The Court: 
All right, are you gentlemen through with this witness? 
Mr. Kime: 
Yes, we are through with him. 
(Witness stands aside.) 
page 166 ] BOBBIE SCOTT-Sworn for the Defendant. 
DIRECT EXAMINATION 
By Mr. Messick: 
Q. Your name is Bobbie Scott? 
A. Yes, sir. 
Q. Where do you live, Mr. Scott? 
A. Vinton. 
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Q. Are you a member of any life saving crew? 
A. Yes, sir. 
Q. What life saving crew is it? 
A. Vinton Life Saving Crew. 
Q. Did you go over to the Southern States Mill on July 
I 5th, the night that Mr. Kirk was killed? 
A. Yes, sir. 
Q. Son, did you see anything of a knife over there that 
night? 
A. Yes, sir. 
Q. Where did you see a knife? 
A. On the platform. 
Q. What called your attention to the knife? 
A. Well, Mr. Stanley, another member of the First Aid 
Crew, was cleaning up the first aid equipment, and the knife 
was lying there, and he asked me was it my knife, and it looked 
exactly like mine, and I said, yes, and I closed it up and put it 
in my pocket. 
Q. You picked it up and put it in your pocket? 
A. Yes, sir. 
page 167 ] Q. And you thought it was yours? 
A. Yes, sir, it looked like mine. 
Q. Does that look like the knife, son? (indicating Ex-
hibit 6). 
A. Yes, sir. 
Q. What did you do with it after you put it in your 
pocket? 
A. I walked around there about five or ten minutes 
and somebody said something about a knife, and I felt in my 
pocket and I had two of them in there, and I put one back down. 
Q. Did you keep the right one? 
A. Yes, sir. 
Q. Do you know who it was that asked what had be-
come of the knife that was lying there? 
A. No, sir, I do not. 
Q. Who got it after you put it back down? 
A. I couldn't tell you. 
CROSS EXAMINATION 
By Mr. Kime: 
Q. Where did you put it back down? 
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A. On the platform. 
Q. Was it open when you picked it up? 
A. Yes, sir; I didn't pick it up, Mr. Stanley picked it up 
and gave it to me. 
Q. He picked it up and-
A. And gave it to me. 




closed it and put it in your pocket? 
Yes, sir. 
Then you walked around with it a while m your 
A. Yes, sir. 
Q. And then what happened? 
A. Then somebody said something about a knife, and I 
felt in my pocket and I had two in there. 
Q. Somebody said something about a knife? 
A. Yes, sir. 
Q. Look at Russell Thomason right over there; do you 
know him? 
A. I have seen him. 
Q. Do you know him when you see him? 
A. Yes, sir. 
Q. Is he the one who asked you about the knife? 
A. I couldn't tell you about that. 
Q. Did a man who looked exactly like Russell Thomason 
ask you about it? 
A. Somebody asked me; I didn't pay any particular at-
tention to who said it. 
Q. Did any officer of the law ask you about the knife? 
A. No, sir. 
Q. It was a knife that looked like that? (indicating) 
A. Yes, sir. 
Q. And your knife looked like that? 
A. Yes, sir. 
page 169 ] Q. I believe this is a Winchester-I can't see at 
night or daytime either very well, but you can 
examine it. Your knife looked like that? 
A. Yes, sir. 
Q. And you looked in your pocket and you had two? 
A. Yes, sir. 
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Q. A discussion came up about where the knife was that 
was lying there on the platform. 
A. Yes, sir. 
Q. And somebody was looking for it? 
A. Yes, sir. 
Q. And you took it out of your pocket and put it back 
down on the platform? · 
A. Yes, sir. 
Q. Who told you to put it back on the platform? 
A. Nobody. 
Q. But whoever was looking for it wanted to see it get 
back on the platform, didn't they? 
A. I reckon so. 
Q. Wasn't it Thomason right over there? Look at him. 
A. I couldn't tell you. 
Q. Wasn't he the man? 
A. I couldn't tell you. 
Q. Didn't he look like that man right there (indicat-
ing defendant)? 
A. I don't know. 
Q. You got rid of the knife as soon as you 
page 170 ] found somebody was looking for it? 
A. Yes, sir. 
By Mr. Messick: 
Q. You put it back because you didn't want somebody 
else's knife. didn't you? 
A. That is right. 
By Mr. Kime: 
Q. You didn't know you had two until somebody called 
your attention to it, did you? 
A. No, sir. 
(Witness stands aside.) 
At this point an adjournment was taken to 9: 3 o o'clock 
tomorrow morning, Wednesday, September 25, 1940. 
page 171 ] MORNING SESSION, WEDNESDAY, Septem-
ber 25, 1940. 
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Court reconvened at 9:30 o'clock A. M., pursuant to ad-
journment of yesterday. 
MRS. FRED THOMASON-Sworn for the Defendant. 
DIRECT EXAMINATION 
By Mr. Messick: 
Q. You are Mrs. Fred Thomason? 
A. Yes, sir. 
Q. ivirs. Thomason, do you remember an occasion over 
near tbe community hog pen when you saw Mr. Kirk? 
A. Yes, sir. 
Q. About when was that? 
A. Well, it has been about three years ago, just around 
three year. maybe a little more; I couldn't tell you exactly the 
date. 
Q. Who was with you, if any one, and where were you? 
A. Standing with me, when he first came up there, when 
he started up there, and my husband and my brother-in-law 
Russell, and his wife, but when he got to us my brother-in-law 
had gone on to the house. 
Q. Why had he walked away? 
A. Because my sister, my brother-in-law's wife seen him 
coming up in the opposite direction, and told him to go on to 
the house. 
Q. Did you see anything of Mr. Kefauver that day? 
A. Yes, he was up there, but he was not stand-
page 172 ] ing with us at the time. 
Q. Where was Mr. Kefauver? 
A. He was standing at Mr. Kirk; s hog pen. 
Q. Now, when Mr. Kirk came up, did he have anything 
in his hand? 
A. Yes, when he came up to where we were he had a 
knife in his hand. 
Q. Did he make any statement to you, and if so, what 
statement was it? 
A. Well, he wanted to know what Russell's hurry was. 
Q. I understood you to tell the jury that he left when 
Kirk started up there? 
A. Yes, sir. 
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CROSS EXAMINATION 
By Mr. Kime: 
Q. You are Mrs. Fred Thomason, and the wife of the 
Mr. Thomason who was in the hog business with Mr. Lawrence 
Kefauver, is that correct? 
A. Yes, sir. 
Q. And you say that the conversation that you just de-
tailed occurred some three years ago, is that correct? 
A. Around thn.e years, possibly a little more, I don't 
know the exact date. 
Q. And if I understood you correctly, you and your hus-
band and your brothu-in-law, Russell Thomason over there, 
and his wife were standing where? 








Q. Standing at your hog pen looking at the 
Yes, sir. 
Just the four of you? 
Yes, sir. 
And how far off was Mr. Kirk? 
You mean when he was talking to us? 
No, when you first saw him. 
A. When I first saw him he was coming in the opposite 
direction-before he talked to us he stopped at his hog pen and 
was talking to Mr. Kefauver. 
Q. He was coming in the opposite direction: what do you 
mean by that? 
A. He was coming from the west, from towards-you 
see we live in Midway and he was coming toward from Roa-
noke-he was coming from that direc~ion. 
Q. Were you at your home then, or were you at the home 
of your brother-in-law, Russell Thomason? 
A. We were boarding with my brother-in-law, Russell 
Thomason. 
Q. At his home? 
A. Yes, sir. 
Q. How close, three years ago, when this thing happened, 
was Russell Thomason's home to Mr. Kirk's home? 
A. Well, I would say it was around about a block, maybe 
not exactly that much, I didn't measure the distance, and I could-
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n't say exactly. I don't know so much about dis-
page 174 ] tances. 
Q. And Mr. Kirk was coming from the direc-
tion of Roanoke and was headed towards his home, was he not? 
A. He came up on the hill to the hog pen. 
Q. Well, wasn't he coming towards h~s home? 
A. Yes, his home was on the other side of the hog pen, 
but he didn't have to come up to the hog pen to get to his home 
-he didn't have to come up by the hog pen. 
Q. Whose hog pen are you talking about? 
A. He didn't have to come by ours or his either; he could 
have gone on down below the hog pen to get to his home. 
Q. Whose hog pen was he coming by, his or yours? 
A. He stopped at his first, and then came over to ours. 
Q. Now, when he stopped at his,· was Mr. Lawrence 
Kefauver down there? 
A. Yes, he was standing there looking at his hogs. 
Q. Mr. Kefauver was standing there looking at Mr. 
Kirk's hog, is that right? 
A. Yes, sir. 
Q. And Mr. Kirk saw him standing there looking at his 
hogs, that is right, isn't it? 
A. Yes, sir. 
Q. And, therefore, Mr. Kirk came on up to where Mr. 
Kefauver was looking .at his, Mr. Kirk's hogs, that is right, isn't 
it? 
A. Yes, sir. 
Q. Now, how far is that point from where you, your 
husband and your brother-in-law and your sister-in-law were 
standing? 
page 175 ] A. Well, I could see them, I couldn't hear what 
they had to say; you could tell they was talking, 
but you couldn't hear what they had to say. I don't know so 
much about the distance, I couldn't judge. I guess it was around 
about fifty yards, but I don't know the exact distance. 
Q. I believe Mr. Kefauver put it at seventy-five yards. 
A. I am not much on measuring distances. I said I could-
n't hear them talking-that you couldn't hear what they were 
saying, but you could tell they were talking. 
Q. All right, now, during this conversation, after they 
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had talked a while, Mr. Kirk left the presence of Mr. Kefauver, 
didn't he? 
A. Yes, sir. 
Q. And he started on in the general direction of where 
you all were? 
A. Yes, sir. 
Q. Now, when he started on, did you say that Russell 
left? 
A. Yes, he had left before he got to where we were. 
Q. Now, wait a minute, when Mr. Kirk started from his, 
Mr. Kirk's hog pen, in the general direction of where you all 
were, had Mr. Thomason left then? 
A. No, he left just as soon as he seen him starting up 
there, before he got to the hog pen. 
Q. Did any of you say anything to Mr. Russell Thoma-
~on that made him leave? Did you say "Here 
page r 76 ] comes Mr. Kirk," or anything? 
A. His wife told him: ''Here comes Mr. Kirk." 
Q. When Mr. Kirk started in that direction you just told 
us that you never heard anything that was said between Mr. 
Kirk and Mr. Kefauver, that is correct, isn't it? 
A. Yes, sir. 
Q. Was Mr. Kefauver still standing down there where 
che hog pen was? 
A. He still stood there. 
Q. Why was it that Mr. Thomason left when Mr. Kirk 
started towards the hog pen-I mean your hog pen? 
A. He had already left before that; I told you that he 
left when Mr. Kirk started up where the hog pens was. He 
hadn't·got to his hog pen. 
Q. Oh-
A. I have been trying to explain that all the time. 
Q. I am glad that you did explain it. Now, Mr. Thoma-
son then, Mr. Russell Thomason, left where you four were 
standing up at his hog pen before Mr. Kirk ever gqt to his, Mr. 
Kirk's, hog pen? 
A. Yes, when we first seen him coming in that direction. 
Q. Before he ever got to Mr. Kefauver or said anything 
at all to Mr. Kefauver? 
A. Yes, sir. 
Q. Now, that is correct, is it? 
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A. Yes, sir. 
Q. Why did Mr. Thomason leave before Mr. 
page 1 7 7 ] Kirk got to his hog pen? 
· A. I told you because his wife seen him coming 
up in that direction, and she told him to go to the house. 
Q. Why did Mrs. Thomason tell Mr. Thomason to go 
on to the house? 
A. Because she heard threats that he had made; we had 
all heard threats that he had made. 
Q. It didn't come from anything that happened down 
at the hog pen, it came from threats that you say you all had 
heard? 
A. Yes, sir. 
Q. Prior to the time Mr. Kirk ever got to his hog pen? 
A. Yes. 
Q~ So Mr. Thomason turned around and left; where did 
he go? 
A. He went home. 
Q. How far was he from his home? 
A. Well, I don't know exactly the distance in feet, but 
just about what I would say would be a block. 
Q. Just about a block, and he turned around and went 
on? 
A. It wasn't measured off in blocks, or anything, but I 
would say just about a block in distance. 
Q. Now, Mrs. Thomason, was there bad blood between 





What do you mean by that? 
Well, did either one of them have it in for the other? 
Well, I don't know of any special reason, but I know 
that Mr. Kirk didn't speak to him. 
page 178 ] Q. Did Mr. Thomason speak to Mr. Kirk? 
A. Well, they told him not to speak to him any 
more. I don't know any reason why it was, or anything about 
it. 
Q. ''They told him'', that is, Mr. Thomason not to speak 
to him any more; who is "they"? 
A. Now, I don't know the exact details, because that 
wasn't my affair, but I heard that was the reason that they did-
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n't associate, because they told him they didn't want him to 
r.peak to him, or have anything to do with him any more. 
Q. You say that they told Mr. Thomason that they did-
n't want Mr. Thomason to speak to him; who do you mean by 
"they"? 
A. Some of the family, I don't know the exact ones. 
That was not my affair-that is not anything at all concerning 
me. I don't know everybody's business. 
Q. When you said "they" that is a plural word, and that 
means more than one told Mr. Thomason not to speak to them, 
and "them" is a plural word; who do you mean by "them"? 
A. I suppose it was his wife. 
Q. You know it, don't you? 
A. No, I don't know it. 
Q. Why do you say you suppose it must have been his 
wife? 
A. They didn't tell me anything-Mr. Kirk didn't tell 
me anything, and neither did Mrs. Kirk tell me anything. I 
didn't talk to them at all. 
Q. There is some evidence in this case already to the ef-
fect tbat Mr. Kirk's son, Allie Kirk-you know him, don't 
you? 
page 1 79 ] A. I clon't know, I might if I see him. 
Q. There is some evidence here to the effect that 
Allie was in the Army, and when Allie would get back he would 
attend to Mr. Thomason. Now I want to know this, when 
you say he wouldn't speak to them, whether you mean Mr. Kirk 
and his son Allie, or whether you mean Mr. Kirk and-
A. I don't think they meant anything concerning the 
children. That has been several years back, as I told you be-
fore, it was about tbree years or more ago. The children were 
small then--he wasn't in the army then. 
Q. Now, listen, Allie Kirk wasn't in the Army three 
years ago. 
A. Well, I don't know how long he has been in the Army, 
I said I didn't know anything about the Kirk boy; I wouldn't 
hardly know him if I saw him. I don't know any more than 
things I h3ve heard. 
Q. Have you heard any threats about Allie Kirk doing 
anything to Russell Thomason? 
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A. No more than what somebody told me; I thought 
you were not supposed to tell things you had heard. 
Q. Who told you that you were not supposed to tell 
things that you had heard? 
A. I thought it was hearsay. 
Q. Have you heard anything about Mr. Allie Kirk and 
Mr. Thomason until this case started here yesterday morning? 
A. No, sir, I haven't. 
page 180 ] Q. All you heard is since this started, as far as 
Allie Kirk is concerned, that is true, isn't it? 
A. I haven't heard anything about him until yesterday. 
Mr. Messick: 
Ju~t a minute-I didn't understand the witness's answer 
because some one was moving around, and I want to hear the 
answer. 
Mr. Kime: 
Your hearing is pretty bad. 
The Court: 
She said she hadn't heard anything until yesterday. 
Mr. Messick: 
Yes, but I thought he placed a misinterpretation on her 
answer. 
Mr. Kime: 
I am asking these questions. I am going to ask the direct 
question-
The Court: 
If you want to you have a right to object. 
By Mr .. Kime: 
Q. Now, Mrs. Thomason, prior to yesterday morning 
when this case started, before that ·time, had you heard anything 
so far as threats were concerned coming from Allie Kirk as to 
anything that he was going to do to Mr. Russell 0. Thomason? 
A. Of course, I had heard a lot of things, just hearsay. 
Q. Just hearsay-will you give me the names of anybody 
here now who told you that Allie Kirk was going to do anything 
to Russell Thomason. 
page 181 ] A. Well, I don't remember any special one. 
Q. I want the names. 
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A. Just everybody talking in the neighborhood, like any-
body would when anything like this comes up. · 
Q. Will you give me the name of a single person. 
A. I don't know anybody's special name. 
Q. No names at all-all right then, I will go back to the 
original thing I asked you, when you said "they", you meant 
Mr. Thomason to speak to Mr. Kirk and his wife? 
A. I understand it now. I meant their family didn't want 
any of their family, as far as his wife and he was concerned, to 
come in their house-they told him not to come into their house 
any more. 
Q. Mrs. Thomason and Mrs. Kirk continued to speak, 
· didn't they? 
A. Yes, they sptak. 
Q. They always speak to each other, don't they? 
A. I told you I didn't know the positive facts about that, 
because I wasn't there when they had the argument; I didn't 
hear no argument and I don't know. 
Q. Now, when Mr. Kirk came on up to where you and 
your husband and Mrs. Thomason were standing, you say he 
said: "What is Russell's hurry"? 
A. Yes, with an oath, he wanted to know what his hurry 
was. 
Q. Did he say anything else? 
A. He didn't say anything else. He stayed 
page r 82 ] around a few minutes and turned around and 
walked off. 
Q. Do you remember how he was dressed? 
A. No, I can't remember details that far back. I couldn't 
tell you how I was dressed that day. 
Q. Did he say anything other than that, just with an 
oath? 
A. That is all he said, just stood there, and he said that 
and he stayed there a few minutes and walked off. 
Q. Did he make any threats about Mr. Thomason at all? 
A. No, no more than what I just stated, and he had a 
knife in his hand. 
Q. Did you see the knife? 
A. I didn't see it enough to describe it. He had his hand 
over the knife. I couldn't see the handle of the knife; of course, 
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r.e had his hand holding it over the handle of the knife, but from 
what I could see it it was just an ordinary knife with a blade. 
Q. What was said when Mr. Kirk said that? 
A. Didn't anybody say anything. 
Q. Where did he go then? 
A. He went on towards his home. 
Q. Went on towards his home-was that in the general 
direction of his home? 
A. I don't understand. 
Q. As I understand, when this thing happened, Mr. 
Kirk's house and Mr. Thomason's house where you and your 
husband were staying, were in about a block of each other, and 
Mr. Thomason went towards his home. Now, 
page 183 ] when Mr. Kirk came up on the hill and said what 
you said he said, did Mr. Kirk go on to his home? 
A. Yes; he didn't have to come up the hill to get to his 
home. He come up on the hill and then after he said what he 
said he left the hill and went on to his home. 
hill. 
Q. He lives up on top of the hill, doesn't he? 
A. Not on the hill the hog pen was on, not on the same 
Q. Where is that with reference to where he lives? 
A. I could very well show you. 
Q. Do you know whether it is east, or west, or north or 
south? 
A. It might be west, towards Roanoke; it is in a westerly 
direction. 
Q. Don't you have to come right up that hill? 
A. Probably come by it, but he didn't have to go on the 
hill to get to his home. 
Q. After he came by his hog pen, he did, didn't he? 
A. Well, he didn't have to come up there-no, he didn't 
have to come to our hog pen at all to get home. 
Q. Haven't you ever heard on any other occasion any-
thing that you would interpret as being a threat against him by 
Mr. Kirk? 
A. Yes, sir, I have. 
Q. Just tell us who it was and when it was. 
A. Well, my husband told me-it was a while before 
that-that he walked with Mr. Kirk to work one 
page 1 84 ] morning and he was talking about carrying a gun 
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-something come up about carrying guns, I don't 
know exactly how it was, and my husband said: "I never carry 
a gun, it is liable to get me in trouble", and he said, well, he did-
n't used to carry one, but he decided to get him a gun, he said he 
might have to use it some time. 
Q. He said he might have to use it some time? 
Mr. Messick: 
She didn't finish-let her finish. 
A. ( continuing) and he asked him what he was going to 
use it for, and he said he might have to use it on Russell Thoma-
son. 
Q. Your husband told you that Mr. Kirk was walking 
3long to work with your own husband, the brother of Russell 
Thomason, and told Fred Thomason, speaking about his own 
brother, that he, Mr. Kirk, had got him a gun? 
A. Yes. 
Q. Got him a gun, and he didn't used to carry one, but he 
was carrying one now? 
A. He didn't say he had gotten a gun, he said he decided 
to get him one. He didn't say positively that he had gotten it. 
Q. He decided to get one, and told Fred Thomason he 
might have to use it on Fred Thomason' s brother, Russell Thom-
ason? 
Yes, sir. 
When did that happen? 
A. 
Q. 
A. It was a short while before they had the hogs up on 
the hill, because it has been about four years ago 
page 185 ] since we went to board with my brother-in-law, 
and it was a while before that; it was while we 
was boarding with them-it was after we went to board with 
them; it has been around four years since we went there to 
board. 
Q. Do you remember any other occasion? 
A. Well, he told me one time about Mr. Kirk's wife was 
up on the hill at the hog pen-
Q. Who told you? 
A. My husband. 
Q. All right. . 
A. And he was up there at his hog pen, and she said she 
wished that Russell would move his wife from around there, 
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she said, because her husba:id was always threatening him a lot 
of times, and she was afraid there was going to be trouble. 
Q. Your husband told you that? 
A. Yes, sir. 
Q. That came from your husband, and let's see if I have 
got it down right-your husband told you on that occasion that 
Mrs. Kirk was up at Mrs. Kirk's hog pen, up at her own hog 
pen, and that she then told your husband-
A. Yes, he was up there, he went up to look at the hogs, 
and she was up there, and she told him that her husband had 
threatened him, and she wished they would move away. 
Q. Now, these hog pens are about seventy.;five or fifty 
yards apart, is that about right? 
A. Yes. 
page 186 ) Q. Now, was Mr. Fred Thomason at Mrs. 
Kirk's hog pen, or was it at his own hog pen that 
this conversation occurred? 
A. I couldn't say, because I was not up there. He was 
just telling me about him being up there, where the hog pens 
were, and she told him that she wished that Russell would move, 
because he had been threatened. 
Q. It was at one of the hog pens, anyway? 
A. I know they was up there where the hog pens was, but 
he could tell you that. 
Q. Mrs. Kirk was talking to Fred Thomason; do you 
know about when· that was-how long ago? 
A. No, I don't know, some time when they had the hogs 
up there. 
Q. Do you remember any other incidents about any oth-
er threats? 
A. No, sir. 
Q. Well, see if you can tell us of any threats-I will ask 
you this question first-after this occurred down at the hog pen 
when Mr. Lawrence Kefauver was down there, did Mr. Kefauver 
come up on the hill and talk to you and your husband and your 
sister-in-law, Mrs. Russell Thomason? 
A. Do you mind asking that again? 
Q. Going back to the first incident, when Mr. Kirk was 
coming from the direction of Roanoke and stopped at his own 
hog pen when Mr. Lawrence Kefauver was down 
page 187 ] there, which you say was about three years ago, 
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did Mr. Kefauver then come up there where you 
and your husband and your sister-in-law, Mrs. Russell Thoma-
son, were? 
A. Of course, he came after Mr. Kirk had gone, he came 
on up there where we were. because we were all there together. 
Q. When he came up there what did he tell you? 
A. He didn't tell us anything about him at the time. 
Q. He didn't tell you anything about him at the time? 
A. About anything that he said about it. 
Q. He did not? 
A. No, he did not. 
Q. Why didn't he? 
A. Well, I don't know why, he just didn't say anything 
about it. I reckon he just didn't want to bring it up. 
Q. When did you find out about it the first time then? 
A. Well, he told my husband about it some time that 
night. 
Q. How do you know he told your husband something 
that night? 
A. Well, because it is natural for my husband to tell me 
about the things he told him. 
Q. Oh, the information you got was that Mr. Lawrence 
Kefauver told your husband some time that night, is that right? 
A. Some time before they left. 
Q. In other words, he came up there and stayed until some 
time that night, is that correct? 
A. No, he didn't stay until some time that night, 
page 188 ] but he left that afternoon or that night-I don't 
remember exactly-it was some time after we were 
up there, 3fter we went to the house. He didn't tell me at all 
about it. 
Q. Now, the question that I started to ask you a mom-
ent ago, you detailed three instances, and in every instance ev-
erything that you have detailed to the jury has come from what 
your husb~md told you. 
A. Not when he came up there and asked us what his 
hurry was, didn't nobody tell me that. 
Q. Yes, but what did your husband tell you that Mr. 
Kirk said down at the hog pen when he was talking to Mr. 
Kefauver? 
A. You mean what he tC'ld me afterwards? 
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Q. Yes, what he told you afterwards? 
A. Well, he said that Mr. Kirk said that he was going to 
kill that Russell Thomason. 
Q. Going to kill that Russell Thomason, is that all he 
said? · • 
A. Well, that was positively all that was necessary. 
Q. Now, other than what your husband told you that 
Mr. Lawrence Kefauver had told him, on the two occasions that 
you have mentioned here, when Russell's brother, Fred, was 
going to work with Mr. Kirk, and when Mrs. Kirk was up at 
either her hog pen or at Russell's hog pen, did anybody else ever 
tell you at any time about any threats coming from Mr. Kirk? 
A. Well, I couldn't say they did or they didn't. I have 
heard just different talk, but as well as I remem-
page 189 ] her, they are the only special instances. 
Q. That is what I am getting at, whether any-
body that was any kin to you directly, either by marriage or 
blood, ever came up there and told you anything, or told your 
husband and he told you-I will go that far-
A. There has been a lot of talk and a lot of instances, 
but these are special instances that I remember of. 
Q. Can you give me the name of a single soul that has 
come to you, or that your husband said bas come to him? 
A. Not outside of the ones I have told. 
(Witness stands aside.) 
page 190 ] FRED THOMASON-Sworn for the Defendant. 
DIRECT EXAMINATION 
By Mr. Messick: 
Q. You are Mr. Fred Thomason? 
A. Yes, sir. 
Q. How old are you, Mr. Thomason? 
A. Forty-one. 
Q. What do you do, sir? 
A. Machinist at the Virginia Bidge. 
Q. You are a brother of Mr. Russell Thomason? 
A. Yes, sir. 
Q. You live in Vinton or Midway. 
he? 
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A. Midway. 
Q. Mr. Thomason, did you know Mr. Clyde Kirk? 
A. Yes, sir. 
Q. Did you ever work with him? 
A. No, he didn't work in my department. 
Q. He worked for a while at the Virginia Bridge, didn't 
A. Well, he was working at the Virginia Bridge at the 
time, he worked there regular! y. 
Q. Did you ever have any conversation with Mr. Clyde 
Kirk when any threats were made against your brother, Russell? 
A. They were. 
Q. On the occasion that that occurred, will you 
page I 9 I ] tell the jury a bout it. 
A. Well, in 193 7, going to work one morning, 
I happened to meet Mr. Kirk on the railroad, and Mr. Saunders 
was with him; he got to talking about working at night; and I 
said I didn't mind working at night, but I didn't like to come 
home at twelve and one o'clock down the railroad, and Saun-
ders said: "A man working at night like that ought to carry a 
gun." I said I never carried a gun, I wouldn't put one in my 
pocket, and Mr. Kirk spoke up and said: "I wouldn't either, but 
here lately I have decided to get me one, and I am going to use 
it sooner or later." I said: "On who, and for what?" He 
said: "On Russell Thomason," and he cursed when he said it, 
and I said: "For what?" and he said: "That is all right." And 
I never said no more. 
Q. You say Mr. Saunders was with you? 
A. Yes, sir. 
Q. What Saunders was that? 
A. Otho Saunders. 
Q. Do you know where he is now? 
A. I suppose he is working. 
Q. Now, on any other occasion did Mr. Kirk make any 
threat towards your brother? 
A. No, at the time he didn't make the threat, but he said 
things. 
Q. When was that? 
A. That was on July I 1, I 93 7. 
page 192 ] Q. How do you remember the exact date? 
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A. Well, I bought some hogs-not hogs, but 
pigs, on Saturday, July I oth, and I put them up on the hill to 
feed them, and the following Sunday I went up there to look at 
these pigs-
Q. Who did you buy the hogs with? 
A. Mr. Kefauver. 
Q. You all decided to raise hogs? 
A. Yes, sir. 
Q. Did you have any book in which you put down when 
you bought the hogs? 
A. I have the book now. 
Q. Do you mind letting the jury see it? 
A. No, indeed, if they can read it. 
Mr. Kime: 
Lets see it first, if you don't mind-that is customary. 
(Witness hands book to Mr. Kime, who after and inspection of 
same, returns the book to the witness.) 
Mr. Messick: 
We are offering the book in evidence. 
(Said book is1 herewith filed, marked Exhibit 8) 
By Mr. Messick: 
Q. I notice you have put down on August 18, 193 7 "N. 
B. Atkins died". Is that Hugh Atkins? 
A. No, that is the superintendent of the Virginia Bridge 
-ar he was. 
page 193 ] Q. Now here on this other page, down about 
two-thirds of the way, you have got there "Brett 
Atkins died." 
A. That is Hugh Atkins. 
Q. Is that Hugh Atkins? 
A. Yes, sir, that is Hugh Atkins. Now there is a day 
wrong in there on that page, the day before or the day after-
I had it wrong. He died either the day before or the day after. 
Q. He died either the day before or the day after? 
A. Yes, sir, and I had it wrong-I put it that way. 
Q. I notice you have got up here "Bought hogs April 3 o, 
1937". 
A. That is right. 
Q. Did you and Mr. Kefauver buy some hogs then? 
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A. Yes, sir. 
Q. And you have got "Bought pigs July Io, I 93 7". 
A. Yes, sir. 
Q. There is "$5.00" written out beside it. 
A. That is what we paid for each pig. 
Q. And there are some other things in here, "Old age 
pension", things of that kind. 
here? 
A. Yes, sir. 





How long have you had this memorandum book? 
Well, it will tell you when I started it up there, won't 
• ? 
- 1t. 
page 194 ] Q. I see here "Time worked July 8, 1936." 
A. That is when I started it first. 
Q. Mr. Thomason what happened on this occasion on 
July 1 1th that you say you saw Mr. Kirk in 193 7? 
A. Mr. Kefauver came down to the house, that was on 
Sunday, and he went up on the hill to look at the pigs and the 
hogs, and there is a good many pens up there, and my wife and 
I were up there, and we all walked around the pens looking, and 
Mr. Kefauver went down over the field-there is a big cycamore 
through there, and the others were standing up at the hill at the 
hog pens, so we looked up the road and see Mr. Kirk coming, 
and one of them made the remark: "Here comes Mr. Kirk", and 
said "He is drinking." Russell's wife said: "If he comes up here 
let's leave." Well, he walked on down to his hog pen at the 
tree where Mr. Kefauver was standing, and stood there and talk-
ed to him a little bit, and he looked up on the hill where we was 
twice so Russetrs wife said: "If he comes up here, let's go", and 
when be started up that way, she said "Let's go," and I .said: 
"No, Russell can go on, and we will stay," and he walked on 
maybe twelve or fifteen feet, something like that, and he had 
a knife in his hand. 
Q. In the meantime, had Russell gone? 
A. He bad left, and he had the knife in his band, and 
walked up there from twelve to fifteen feet, and said: "What 
is his God-damned hurry," and I didn't say any-
page 195 ] thing, and neither did the others, and be turned 
and went on down the hill to his home. 
Supreme Court of Appeals of Virginia 
Fred Thomason 
Q. Now, Mr. Thomason, later on that day, or night, did 
Mr. Kefauver tell you what it was that he said to him down at 
the pig pen? 
A. We went down to the house then, and so about dark 
the same night we were sitting outside the house, and Mr. Kef-
auver told me what he said. 
Q. Did you tell Russell that the threat had been made 
against him? 
A. No, I went in the house then and told his wife. 
Q. I mean later on. 
A. I did after that, yes, sir. 
Q. Had you previously told him about the threats he had 
made up on the railroad track? 
A. Yes, sir. 
CROSS EXAMINATION 
By Mr. Kime: 
Q. Mr. Thomason, you produced a little black book here 
for the inspection of the jury, and this book is produced for the 
purpose of showing in it that you kept certain things-you put 
down certain date in it. 
A. I did. 
page 196 ] Q. That you considered important. 
A. I did. 
Q. That is correct, isn't it? 
A. Well, some of them wouldn't be important at all. 
Q. Well, you must have considered that they were at 
least important enough to enter them in that little book, didn't 
you, and go to the trouble of doing it. 
A. A lot of people do that. 
Q. I am asking you. 
A. Yes, I did. 
Q. That is the purpose that motivated you in making the 
entries in that book? 
A. That is right. 
Q. J don't question for a moment that you made the en-
tries in this book, and on July Io, 193 7, you have here that you 
bought pigs "at"-is that "At"? 
A. No, that was "Sat", Saturday, July I oth. 
Q. Oh, all right. Isn't it "Bought pig Sat. $5.00" 
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A. No, sir, "Bought pigs Sat. $5.00". 
Q. Show me the "S" on it-come here and show the jury 
where the "S" is on the "pigs". Wasn't it just one pig, and 
wasn't it $5.00? 
A. It is all very plain to me the "pigs" and the "Sat." is 
all very plain to me, and what difference does it make? 
Q. That is what puzzles me, you say that hasn't got any-
thing to do with the pig, and that is "Sat.". 
page 197 ] A. I bought two pigs anyhow. 
Q. And you entered one pig, and you entered it 
at $5.00, didn't you? 
A. That is all right, I bought two pigs, and I can bring 
witnesses that I bought two, because I paid $5.00 a piece for 
them. 
Q. You didn't put it in the book, did you? 
A. I didn't have to put it in there at all. 
Q. But you put it there, and it wasn't any "pigs", 
p-i-g-s, and it was in partnership with Lawrence Kefauver, 
wasn't it? 
A. I bought two pigs. 
Q. And didn't you and Mr. Lawrence Kefauver get to-
gether and talk about this matter, in order to bolster his testi-
mony with that jury, that when you say the threats were made 
before this happened, that you were going to come in here and 
say it was the day you all bought these pigs, which was July 
11th, isn't that all true? 
A. No, sir. 
Q. That was your purpose for coming in here? 
A. No, sir. 
Q. Let's .see if it wasn't: what day was it that that par-
ticular epjsode happened on the track? 
A. February, 193 7. 
Q. Do you know the date? 
page 198 ] A. No, sir. 
Q. Or the day of the week it was? 
A. I don't know that. I know I was going to work-it 
was not Sunday. 
Q. But you don't know what the day of the week was? 
A. No, sir. 
Q. Now, on that occasion Mr. Kirk told you-here are 
your words-after you all talked about coming back late at 
. 
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night-"! have decided to get one," meaning a pistol or revolv-
er-"and use it on Russell Thomason." 
A. Yes, sir. 
Q. "Sooner or later." 
A. Yes, sir. 
Q. And that was your brother? 
A. Yes, sir. 
Q. And that was some time in February, 1937? 
A. Yes, sir. 
Q. Tell the jury why you didn't put that in that book. 
A. Well, I just didn't put it in there. 
Q. Did you think that was important, when a man said 
he was going to get a gun, and told you going down the track in 
February, 1937, that he was going to get one and was going to 
use it on your brother, and you didn't think it was important. 
A. No, sir, I didn't think so, there were other things he 
said. 
Q. I am talking about his getting a gun and us-
page 199 ] ing it on your brother sooner or later, if you did-
n't think that was important then on July 1 1, 
193 7, when he came up there with his knife in his hand and said, 
effect "is Russell's hurry," and made some threats about him, 
with an oath, "What in the God-damned hell," or words to that 
and subsequent to that time, on that very night, Lawrence Kef-
auver told you-it developed he didn't tell your wife, but told 
you that down at that hog pen, that Mr. Kirk had threatened to 
take the life of your brother again; why didn't you put that 
down in the book? 
A. I just didn't put it down there, that was all. 
Q. That was the second instance he threatened to take the 
life of your brother, the first time with a gun and the other time 
with a knife, and on neither occasion did you think it impor-
tant enough to write it in that little book. Why was that? 
A. Just because I didn't put it down, is all. 
Q. You put down the death of everybody, but you did-
n't put down anything about the prospective death of anybody, 
did you? 
A. No, I didn't. 
(Witness stands aside) 
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page 200 ] RUSSELL 0. THOMASON, Sworn in his own 
behalf. 
DIRECT EXAMINATION 
By Mr. Messick: 
son? 
you? 
Q. Your name is Russell Thomason? 
A. Yes, sir. 
Q. Mr. Thomason, where do you live, sir? 
A. Midway. 
Q. How old are you? 
A. Thirty-nine. 
Q. Are you a married man? 
A. Yes, sir. 
Q. Do you have any children? 
A. Two children, yes, sir. 
Q. By whom are you employed? 
A. Southern States Milling Company. 
Q. How long have you been employed there? 
A. It will be six years the 22nd of this coming December. 







Millwright and general maintenance of the building. 
You are what is referred to as a mill mechanic, are 
That is right. 
· Mr. Thomason, did you know Mr. Clyde Kirk? 
Yes, sir. 
About what sized man was he? 
A. He was a man of approximately the same 
page 20 1 ] height as me. 
Q. About the same weight too? 
A. I imagine about the same weight, very little difference. 
Q. Did you ever live close to him? 
A. I lived across the street from him at one time. 
Q. Do you still live in the same vicinity where he lived? 
A. Now? 
Q .. Yes. 
A. I live about four blocks from him now. 
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Q. As a millwright did you have charge of the general 
maintenance of the mill there? 
A. Yes, sir. 
Q. In the absence of Mr. Barnett, when you were work-
ing there at night, who was in charge of the men there? 
A. If I was working there, I was. 
Q. You were in charge of the men there? 
A. Yes, sir. 
Q. Mr. Thomason, I show you this carrier, husk carrier 
or dust carrier, (indicating on picture). 
A. That is a dust collector. 
Q. Does that thing often get out of order? 
A. Yes, sir, sometimes once or twice a day, and some-
times it will go for a day or two, it is just in the kind of wheat 
you are using, if we get wheat out of the West that has been 
cleaned we don't have much trouble with it, but local wheat, we 
have more trouble with it than we do when we 
page 202 ] use western wheat. 
Q. When it gets stopped up, what do you do 
to it? 
A. Well, you find a broom or any piece of wood that is 
long enough to reach up there, and you beat on that elbow there 
in order to break it loose. 
Q. What is that made of? 
A. It is approximately sixteen guage galvanized iron. 
Q. Is it heavy material? 
A. One-sixteenth of an inch is sixteen guage. 
Q. As part of your duties as mill wright, do you have to 
get it unstopped? 
A. Not necessarily; on this particular night I was run-
ning the corn cutter and it was my duty to unstop that when it 
got stopped up. 
Q. Tell me this, Mr. Thomason, what machinery was in 
operation there at the mill that night when the trouble occurrea 
between you and Mr. Kirk. · 
A. Well, the unloading conveyor, the grain elevator, the 
line shaft approximately twenty-five feet long, and the corn 
cutter, and the aspirator that aspirates the husks from the corn, 
and the husks goes into that husk collector. 
Q. That machinery, when it is in operation, makes con-
siderable noise around the mill, doesn't it? 
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A. Right smart noise. 
Q. At any time during the night of July I 5th did it be-
come necessary to unstop this conveyor? 
A. Yes, sir. 
page 203 ] Q. What did you get to unstop it with? 
A. Well, I looked all around there for a broom. 
or anything I could find. Well, it is not a good idea to beat on 
it with metal, metal against metal, so I saw the pick handle 
there, I knocked the pick off of the handle, and beat on it with 
the pick handle, and got three bags of husks out of it. 
Q. How long before the trouble you had with Mr. Kirk 
was it that you unstopped this thing? 
A. Approximately an hour or an hour and a half before 
I had the trouble with him. 
Q. Was the pick on the handle tight, or just loosely? 
A. I put the pick on the handle and I didn't have to 
scrape the handle when I put it on there. 
Q. Just on loosely? 
A. Just on loosely. 
Q. Any trouble to get it off of it? 
A. No, sir. 
Q. Was it any trouble to reach that place with the pick 
handle where you unstopped it? 
A. No, sir. 
Q. Do you recollect what you did with the pick handle? 
A. Yes, sir. 
Q. After you had unstopped it? 
A. Yes, sir. 
Q. Where did you put the pick handle? 
A. I put the pick handle there with the axe and 
page 204 ] a thirty-six inch Stillson wrench, a Molester 
wrench, that was there. 
Q. Just inside the door there, (indicating) ? 
A. Yes, sir. 
Q. A Stillson wrench? 
A. Yes, sir. 
Q. And what else? 
A. There is a Molester wrench right there and a piece of 
timber. 
Q. That looks like a two by six or a two by eight, or 
something. 
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A. It is about two by eight. 
Q. Were those things there in that corner when-on the 
night this thing occurred? 
A. Yes, sir. 
Q. That is just inside the door? 
A. Just inside the west door. 
Q. Now, Mr. Thomason, how long had it been since you 
and Mr. Kirk had spoken? 
A. Approximately seven years, I don't recall the date 
distinct, probably it was a little less or a little more than seven 
years: it was between six and a half and seven and a half years. 
Q. Did you receive any word from Mr. Kirk not to speak 
to him any more, or his family and wife, or anybody? 
A. Yes, sir, at the time that we stopped speaking we was 
working on relief together, and I went by over 
page 205 ] there at Mr. Kirk's home, and he hollered out 
there that he wasn't going to work, and I went 
on the next night-I was up in the yard, in my yard, and there 
was a note came over saying for me not to speak to him or her 
either one any more. 
Q. That was approximately seven years ago? 
A. Approximately seven years. 
Q. Since that time had you spoken to Mr. Kirk? 
A. No, sir. 
Q. Had you spoken to Mrs. Kirk? 
A. No, sir. 
Q. You had not spoken to either one of them for seven 
years? 
A. No, sir. 
Q. Did you learn of any threats that he had made against 
you? 
A. The only threats that I know of that he made to me 
was the one that my brother was telling about, and I don't know 
you wquld call it a threat-the incident of Patton over at the 
mill. 
Q. Did Howard Patton tell you that Clyde Kirk said he 
was-
Mr. Kime: 
Now, may it please the Court-
Russell 0. Thomason vs. Commonwealth of Va. 




I don't know whether it makes very much difference. 
page 206 ] By Mr. Messick: 
159 
Q. About a month before this July 15th and the 
trouble with Mr. Kirk, did Howard Patton say anything to you, 
and if so, tell the jury what he said. 
A. Well, approximately a month before this happened 
I had occasion to go out on the porch aad Patton was sawing a 
hole to get the grain out, and I got down there, and the conveyor 
had grease cups on the end, or alemite cups, rather and I raised 
up, and Howard Patton asked me what I was going to do when 
Allie got out of the Army; I said: "I am going to do the same 
thing I did while he was in the Army," I said: "Why?" and he 
said: "Kirk said he was going to have Allie get you when he 
got out of the Army." 
Q. Kirk said he was going to have Allie get you when he 
got out of the Army? 
A. That is right. 
Q. That was just about a month before this happened? 
A. Approximately a month before it happened. 
Q. Now, Mr. Thomason, had you ever seen Kirk down 
at the mill before this night that he was killed? 
A. I never had the six years I have been there, and I have 
worked at the mill, and never been off the payroll since I have 
been there, and I have made, I will say, a month overtime, a 
month overtime working at night after working all day, and 
I never have seen Kirk in the premises or on the premises, nor 
about the premi~es previous to that night. 
page 207 ] Q. In regard to the grain doors, had you given 
any one permission for Kirk to take grain doors 
that night? 
A. On July 15th, my brother had asked me before that 
to get him some grain doors, and I told him I had no way of 
getting them hauled, and any time that it was convenient that 
I could get them hauled, and there was any grain doors there 
that I could get that I would get them for him. Well, I went 
to work that night, and they had already unloaded one car, and 
the grain doors was sitting there. Well, the other grain doors 
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was in the car, and in all there was sixteen grain doors there. 
I went to the superintendent before he left and asked him for 
the grain doors, and he said: "Go ahead and take them," he 
said: "Take what you want, and what you don't want put 
them inside and lock them up," and I said: "Well, I want them 
all." Well, he said: "Take them all," so the boy, Tom Has-
kins, was there, and I asked him did he want to haul them over 
there for me, that I would pay him, and he said he would go 
home and get that little four wheel wagon, it had iron wheels 
on it, and come back, and him and Earl Brown taken nine of 
those doors- that was all they could haul on that trip, and they 
was going to come back and get the rest of the doors, and there 
were sixteen doors in all, counting the doors that was already 
on the platform-sixteen doors in all, and the carried nine and 
left seven. There was four doors still on the car when this 
thing happened, and three doors leaning against the wall. Well, 
wpen this thing came up, he didn't haul the rest 
page 208 ] of the doors. 
· Q. Now, Mr. Thomason, do you know any-
thing about Mr. Kirk coming there to get any grain doors? 
A. No, sir. 
Q. Had you given him any permission to get any grain 
doors? 
A. No, sir. 
Q. Did anybody say anything to you about his wanting 
to get any grain doors? 
A. There was no question asked concerning grain doors 
at all, only between Mr. Barnett and myself. 
Q. Now, when was the first time that you saw Kirk 
there, or ·knew anything about his being there? 
A. Well, the first time I saw Kirk was the boys in the 
car, the Patton brothers and this McCarthy Woods, one of 
them, I don't know which one of them it was, hollered to bring 
them an extension cord. Weir. I plugged the extension cord in-
to the wall right on the side of the car and pulled the end of it 
out there, and Kirk was climbing into the car then, and I hung 
the extension cord up inside of the car, on the east side of the 
car, on a nail just inside the door. I had to reach -over the top 
of the door to hang it up there, and I turned around and walked 
out. 
Q. Do you know what you did after you---
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A. Yes, sir. 
Q. What did you do? 
A. I went back inside and went over to the mill 
page 209 ] spout, there is a mill spout in there, and I went 
over and changed it. 
Q. Did you at any time walk up to the door or doors and 
lean against any door? 
A. Oh, I do that any time, if I haven't got anything to 
do, I go out there and lean on them. You are not allowed to 
smoke in the mill. I leaned on the doors there that night. 
Q. Did you on this particular night walk up and lean 
against say the east door, or the west door, or both doors? 
A. Probably. 
Q. Do you recall that just a few minutes before this 
trouble happened with Mr. Kirk that you were leaning up against 
these· doors, or either of them? 
A. I can't remember whether I was leaning against the 
east door or not. 
Q. Where were you leaning at the time it became neces-
sary for you to hit him? 
A. I was leaning against the west door at the time this 
occurred. 
Q. Just tell the jury now in your own words what hap-
pened. 
A. Well, I was leaning against the left door, the west 
door, and Mr. Kirk came by and went on over where Lee Lantz 
and them was at, and stood there, I don't know, three or four 
minutes maybe-
page 21 o ] Q. Three or four minutes, you say? 
A. Yes, sir. and turned and come back to where 
I was at, close to where I was at. Well, he came over pretty 
close, and just as he got pretty close to me he said: "I am going 
to cut your damned heart out," and he made another step and 
struck at me with the knife, and when he struck at me with the 
knife I fell back and grabbed the pick handle that was setting 
there and hit him with it. 
Q. Were you expecting any trouble with him there that 
night at all? 
A. No, sir. 
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Q. Had you made any preparation to defend yourself in 
any way? 
A. No, sir. There was plenty of things there if a man 
needed any, without the pick handle; there was an axe there and 
several things around there. 







You grabbed the first thing you got hold of and hit 
Yes, sir. 
Mr. Kime: 
Wait a minute-I object to that. 
The Court: 
That is leading, Mr. Messick. 
Mr. Messick: 
I expect it is, Judge. 
page 21 1 ] By Mr. Messick: 
Q. Now, when Mr. Kirk was hit was he knock-
ed back any, or did he fall right where he was hit? 









You say he lunged at you with this knife? 
Yes, sir. 
Where did he have the knife? 
He had it in his right hand. 
His right hand? 
Yes, sir. 
After this happened, where was the knife? 
The knife-when Kirk fell, the knife fell. 
Q. Did you have any knife? 
A. Yes, sir, I had a knife that night. 
Q. What knife did you have? 
A. You couldn't call it a knife-you could call it a knife 
too, one that I use for little things like cutting chewing tobacco. 
Q. Is this the knife that you owned and had? 
A. Yes, sir. 
Q. This is the knife that was taken off of you in jail that 
night, after you were arrested? 
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A. Yes, sir. (Referring to knife Exhibit 7) . 
Q. This knife here, (referring to Exhibit 6), that was 
found beside Kirk's body, did you ever own that knife or have 
anything to do with it at all? 
page 212 ] A. No, sir. 
Q. After this happened, did you do anything to 
help Mr. Kirk, and if so, what did you do, Mr. Thomason? 
A. I went and called the ambulance, and called a doctor, 
and called the authorities to come and get me. 
Q. You called the ambulance, and phoned a doctor, and 
called the officers? 
A. Yes, sir. 
Q. What doctor did you call? 
A. I called Mr. Powers to bring the doctor right away, 
and I told him also to bring the law, and then I called the opera-
tor-I didn't know the number of the phone-and asked the 
operJtor to send an ambulance as quick as she could. 
Q. Did you want to kill Mr. Kirk? 
A. No, sir. 
Q. When you went to the mill that night did you go over 
there expecting any trouble from any one? 
A. No, sir, I went to the mill-
Mr. Kime: 
I object to his leading questions. 
Mr. Messick: 
I said: "When you went to the mill that night did you ex-
pect any trouble from any one." 
Mr. Kime: 
You have already asked him that question once, and he said 
no. 
The Court: 
Go ahead and answer it. 
page 2 1 3 ] By Mr. Messick: 
Q. I said when you went to the mill that night 
did you expect any trouble from any one? 
A. I didn't go with the expectation of any trouble at all, 
I merely went to the mill to perform the duties that the super-
intendent told me to perform. 
By Mr. Kime: 
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CROSS EXAMINATION 
Q. You are left-handed, aren't you, Mr. Thomason? 
A. Yes, sir, I am left-handed. 
Q. Would you mind putting that knife in your pocket 
and taking it out and opening it, (indicating Exhibit No. 6). 
(Witness does as requested). 
Q. You opened the large blade, didn't you? 
A. Yes, sir, I opened the large blade. 
Q. This is your knife here (indicating Exhibit No. 7) ? 
A. Yes, sir. 
Q. \Vhich blade is broken out of it. the large blade or the 
small blade? 
A. I don't know. 
Q. Look at it and see. 
A. You can't tell which blade is broken out. 
Q. Which do you think? It is your knife. 
A. I am not even thinking. 
Q. You used it. 
page 2 I 4 ] A. I used that knife; this blade (indicating) 
might have been larger than the other one, I don't 
know. 
Q. How long have you had that knife? 
A. I have had this knife about a year, but this blade was 
broken out when I got the knife. 
Q. Who did you get the knife from? 
A. I found this knife on the magnet on the corn cutter; 
there is a magnet there, and I found this knife on the corn cutter 
about a year ago. 
Q. Is that the only knife you have had in the last year? 
A. Yes, sir. . 
Q. You cut belts and everything else down there, don't 
you? 
A. Whenever I do I borrow one to cut them. 
Q. You were cutting one down there one evening when 
I was down there, weren't you? 
A. Yes, sir. 
Q. What knife did you have then? 
A. I had that Harrison's knife. 
Q. Do you own any knife yourself other than that? 
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A. Yes, sir, I own this knife. 
Q. Other than that. 
A. Other than this, no knife. 
Q. The only thing you do with that knife is to cut chew-
ing tobacco with. 
A. No, sir. 
page 2 I 5 ] Q. I thought that was what you said. 
A. All right, I cut chewing tobacco with it. 
Here is ru~t and cement on there, if you want to analyze it. I 
scrape rust with it, and use this knife for everything to keep 
from dulling the other knife. I picked lacing out of the belt 
that night, and when I want a sharp knife I borrow Mr. Har-
rison's knife. 
Q. You are a millwright down there? 
A. Yes, sir, I am a millwright. 
Q. And you fix belts and laces and everything? 
A. That is right. 
Q. And it is your business to do that, and you don't have 
any kind of knife except a knife like that, and you go and bor-
row a knife. 
A. I run a garage for several years, and I borrowed a knife 
then if I had to have one. 
Q. You went and borrowed a knife every time you would 
need one? 
A. I can produce witnesses to that effect, yes, sir. 
Q. Mr. Harrison testified that you borrowed his knife on 
· occasions. 
A. Yes, sir, that is right. 
Q. Did you tell Mr. Barnett you needed a knife in con-
nection with your work there? 
A. Yes, sir. 
Q. D:d he furnish you with one? 
page 2 1 6 ] A. No, sir, he never has furnished me with a 
knife. 
Q. You have been there six years-didn't Mr. Barnett 
furnish a knife? 
A. Mr. Barnett furnished three knives in the other room 
to open bags of feed, but he never furnished me one. 
Q. He never furnished his millwright any knife at all at 
any time? 
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A. That is right. 
Q. You never had any other knife except that? 
A. No other knife except that in the past year. 
Q. Mr. Thomason, when you walked up to that grain 
door after these boys, some one of them, had hollered that they 
needed a light, you plugged it in on the inside of the mill. 
A. That is right. 
Q. Here is the only picture we have of the inside (indi-
cating) ; where did you plug it in? 
A. There is the plug (indicating on picture) 
Q. Up in here on the west side? 
A. The west side of the mill. 
Q. You hooked it over a hook? 
A. No, I didn't hook it over a hook. 
Q. Was it hooked any where at all? 
A. Plugged it into the wall. 
Q. Here is another picture I will show you. 
A. All right. 
page 2 1 7 ] Q. You plugged it in right here (indicating) ? 
A. No, that is behind the door there. 
Q. Well, right here where my thumb is, on this side right 
here-come over here where the jury can see. Of course that is 
the door right in there, (indicating). 
A. Back here, back of this here-the door takes up all 
the picture there. 
Q. What? 
A. The picture don't show the plug. 
Q. The plug is back of the door then? 
A. The plug is not back of the door. 
Q. Here are the two picture, (indicating). 
A. Yes, sir. 
Q. Now, the door, this door right here, (indicating), 
folds back, doesn't it? 
A. Yes, sir. 
Q. And this door right here, (indicating), pushes back. 
A. Yes, sir, that is right, on rollers. 
Q. Now then the plug is in there right about here. isn't 
it, (indicating) ? 
A. That is right. 
Q. Now, how high up is that plug? 
A. About five feet high. 
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Q. And you brought it up out here, and hooked it on 
the inside of the grain car? 
A. Hung it right inside here, (indicating). 
page 2 I 8 ] Q. How high up did you hang it inside of the 
grain car? 
A. I will say five and a half feet. 
Q. Then it is looped down here, where it went across 
here (indicating) ? 
A. No, it runs on the floor flat, and then the end of it-
Q. Will extend down to where? 
A. The space between the car and the door, it will go 
down here ( indicating) , and the rest of it will hang up straight. 
Q. In other words, it came across from where you had it 
hooked here, and looped down on the floor, is that right? 
A. That is right. 
Q. That was the situation out there when you took the 
extension cord and took it out and hung it in that grain car, 
and when you did that, you saw Mr. Kirk, didn't you? 
A. That is right. 
Q. And you didn't speak to him, did you? 
A. No, sir. 
Q. And he didn't speak to you? 
A. No, sir. 
Q. Not a word was said? 
A. Not a word was passed? 
Q. And you hooked the light and turned around and 
walked back into the mill? 
A. That is right, yes, sir. 
Q. Where did you say you '!ent in the mill? 
A. I went over and changed the feed meal bag. 
page 2 1 9 ] Q. Where is that in the mill? 
A. Right in here, (indicating). 
Q. You walked right straight back here, (indicating) ? 
A. Not back to that man. 
Q. How far back then, how many feet back? 
A. Well, this is a foot, I will say it is a foot from the 
edge of this tool box, and there is a walkway in there. 
Q. You walked along there, and then where did you go? 
A. Came to the meal bag, and then walked back out and 
leaned in the door. 
Q. You went right back there where there is a walkway? 
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A. Not back as far as the man, no, sir. I suppose that man 
1s up there about sixty-five feet. 
Q. He is up there about where you turn here, going in 
hte mill door, and going to where the steps lead upstairs, isn't 
he? 
A. No he is about ten feet less than the distance there, I 
judge. 
Q. Well, that would be seventy-five feet then back to 
there, back to where you turn to go towards the steps? 
A. That is right. 
Q. And right where the pick always stays. 
A. Yes, sir, always stays. 
Q. And that pick stayed there, and there was a rake there, 
and the pick stayed on the handle all the time, 
page 220 ] didn't it? 
A. Yes, all the time, when I didn't have occas-
ion to use it for something else. 
Q. I am going to ask you that right now; you testified 
to the jury that about an hour and a half before this trouble oc-
curred with Mr. Kirk that you took the pick off of the handle 
because you couldn't find a broom or something to knock on 
this husk conveyor up here, which has been in evidence to the 
Jury. 
A. That is right. 
Q. About an hour and a half before this? 
A. Yes, sir. 
Q. Now Mr. Thomason, did you ever at any time be-







To knock on any kind of conveyor? 
Not to knock on no conveyor. 
What did you take it out for? 
A. I took that pick handle out one time to prize the end 
off of a hammer mill down in the basement. 
Q. How much prizing did you have to do with that pick 
handle right there? 
A. It didn't take so much. 
Q. Then you took it back, and on that occasion you did 
what with it? 
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A. What? I took the pick and handle on with me and 
set it up in the door there. 
Q. I am asking you did you on any other oc-
page 221 ] casion, other than an hour and a half before Mr. 
pick head. 
Kirk's death, ever take that handle away from the 
A. No, not away from the pick head. 
Q. That is the question I asked you. 
A. Well. I misunderstood you. 
Q. Well, all right, now we have got it; never before did 
you evertake that handle out of the pick head. 
A. No, sir. 
Q. Until this night, about an hour and a half before Mr. 
Kirk's death? 
A. No, sir. 
Q. Did you ever take any other pick handle out before 
this and beat on this conveyor here at all? 
A. Yes, sir. 
Q. When was it? 
A. There was a piece of pick handle-the handle was 
the full length, but it was split, and I used that pick handle a 
lot of times on it. 
Q. How long ago has that been? 
A. It has been around about a year ago. 
Q. Did you ever see this pick handle right there, (in-
dicating), and pick head in any other place except right there 
at the foot of those steps, seventy-five or eighty-five feet from 
this doorway over here that leads out on to the platform, ex-
cept on this night about an hour and a half before Mr. Kirk's 
death, and when you took that down the steps 
page 222 ] to pry up something with it? 
A. When I brought it back I throwed it up there 
with the rest of the tools. 
Q. But the time before, you didn't throw it up there with 
the rest of the tools, the time that you prized up the hammer 
mill. 
A. That is what I told you just then. 
Q. How long did it stay there-did anybody see it there? 
A. I don't know how long it stayed there. 
Q. Did you take that pick and put it under the steps where 
it always stayed? 
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A. No, sir. 
Q. Somebody else did that then? 
A. The pick and the handle wasn't under the steps, it 
was in front of the steps leading upstairs. 
Q. It was at the foot of the steps; the steps go up this 
way (indicating), and it was right at the foot, wasn't it? 
A. Yes, sir, that is right. 
Q. And that is where it stayed all the time? 
A. That is right. 
Q. You knew it stayed at the foot of the steps. 
A. It didn't necessarily have to. I moved them tools 
anywhere I want them in the mill. I am the only man that 
uses these tools except a pinch bar or something like that. 
Q. You heard the witnesses all testify that none of them 
ever saw the pick or the pick handle any other 
page 223 ] place except at the foot of those steps? 
A. Yes, sir. 
Q. And this particular night, about an hour and a half 
before Mr. Kirk got down there, is when you got this pick and 
knocked the pick off the handle and took this handle here and 
unstopped this husk conveyor? 
A. That is right. 
Q. And then you took it, instead of putting the pick 
head back on it, you say you got about two sackfulls out of it? 
A. About three sackfulls. 
Q. And instead of putting it back on the head, and put-
ting it back, you put it, as you say, right over here with those 
tools? 
A. That is right. 
Q. That is on the west side, isn't it? 
A. On the west side of the mill. · 
Q. Now, when Mr. Kirk got out of that grain car, did 
you see him? 
A. Certainly. 
Q. You were watching him, weren't you? 




He had on a white shirt, didn't he? 
Yes, sir, and some kind of a straw or Panama hat. 
Q. Did you see him when he rolled that ciga-
page 224 ] rette? 
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A. No. 
Q. You did not? 
A. No. 
Q. Did you see him when he lit it? 
A. No, I seen him in the car with one. 
Q. Did you see him smoking it? 
A. Yes, sir. 
Q. Whereabouts was he smoking it? 
A. He was smoking a cigarette in that car. 
Q. He was? 
A. He was smoking a cigarette in the car. 
Q. You are sure of that? 
A. I am positive of it. 
Q. Was he smoking it after he came out of the car? 
A. No, sir. 
Q. You paid that much attention to him? 
A. No, I didn't pay no particular attention to him. to 
that part of it; the cigarette was lit there in the car. 
Q. When he got out of the car, where did he go? 
A. He pa~.sed me, and he went on over-
Q. When he passed you, where were you standing? 
A. I was standing on the west side of the door. 
Q. You were standing over here on the west side of the 
door, which was next to where the grain car was? 
A. That is right. 
page 225 ] Q. The door that folds back? 
A. Yes, sir, that is right. 
Q. Were you leaning against the door? 
A. I was leaning against the door. 
Q. When did you shift your position and come over to 
the east side of the door? 
A. I never said I shifted my position. 
Q. You never were over there? 
A. I never said I was over there. 
Q. Well, were you? 
A. Not at the time. 
Q. All right, were you at the time that Mr. Kirk got 
out of that car until you struck him with that pick handle, 
against the east jamb of this door? 
A. No, sir, not from the time he got out of the car. · 
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Q. You have heard all the witnesses testify here, haven't 
you? 
A. Yes sir, 
Q. And you deny now that you were at any time over 
here, (indicating) ? 
A. Yes, sir. I heard the witnesses testify distinctly, some 
of them, that I was in that side of the door, (indicating). 
Q. And you deny it? 
A. Yes, sir. 
Q. You never leaned against there at all, at any 
page 226 ] time? 
A. Yes, I have leaned against there. 
Q. I am talking about while Mr. Kirk was there, that 
very night that Mr. Kirk was there-I should have made my 
question plainer-from the time Mr. Kirk got out of the grain 
car to the time he was hit, you never leaned against the east 
jamb of that door? 
A. Not from the time he got out of the car and the time 
he was hit. but I leaned on that side of the door before that. 
Q. All I am interested in right now is whether or not 
from the time he got out of the car to the time he was hit, if you 
were ever on that side of the door? 
A. No, I was not. 
Q. You were never anywhere except on the west side? 
A. I don't say I never was. 
Q. I am talking about the time he got out of this car un-
til he was hit. 
A. No, sir. 
Q. You say Mr. Kirk came up to you, and what hap-
pened then? What did he say-how close did he come to you? 
A. I will say he was in a couple of feet of me, as well as 
I know, and he said he was going to cut my damned heart out. 
here? 
Q. You were leaning against this west jamb of the door 
A. 
Q. 
That is right. 
And he walked up to you and said he was going to 
cut your damned heart out? 
page 227 ] A. He didn't walk up to me, he was walking 
towards me, and made another step. 
Q. Just about as loud as you are talking now? 
A. I don't know how loud he said it. 
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Q. "I am going to cut your damned heart out, Russell 
Thomason''? 
A. That is right. 
Q. Did he have a knife in his hand? 
A. He did. 
Q. Could you see it? 
A. I just saw the blade of it; I couldn't see the handle. 
Q. And you could see the blade? 
A. Yes, sir. 
Q. Did he walk up to you just like this, (indicating), 
with his hand down like that? 
A. He had his knife in his right hand. 
Q. And he came up to you and said: "Russell Thoma-
son, I am going to cut your heart out"? 
A. That is right. 
Q. And he made another step and lunged at you? 
A. He made another step, and made to strike at me with 
the knife, and I fell back and grabbed the pick handle, and hit 
him with it. 
Q. He was then within several feet of you, and then he 
made a step at you and lunged at you, and cut at you with the 
knife? 
A. Yes, and-I fell back. 
page 228 ] Q. And as you fell back you fell back right along 
this west door back here, (indicating) ? 
A. Yes, sir, that is right. 
Q. And as you fell back your hand came in contact with 
this pick handle, is that right? 
A. I· grabbed the pick handle. 
Q. Where was the pick handle standing? 
A. Standing right here, (indicating). 
Q. Now, let's ~ee how far beyond that door into the mill 
it was-how far below where the door right here folds back in 
the mill was the pick handle. 
A. Right there where you have got your finger, along in 
there. 
Q. You staggered backwards and the pick handle was up 
like that. (indicating) ? 
A. Yes, sir, that is right. 
Q. And when he made a pass at you just like this is the 
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side of the door frame or the door, the outside of it, you went 
back and caught it like that, (indicating) ? 
A. That is it. 
Q. With your left hand? 
A. With my left hand. 
Q. And then you brought it clean around and swung 
around and hit him? 
A. No, sir. 
Q. All right, tell the jury how you did it. 
page 229 ] A. I brought it down like this, (indicating). 
Q. You brought it up like this, and then brought 
it down over his head like that, (indicating) ? 
A. Yes, sir, that is it. 
Q. That is the way you hit him? 
A. Yes, sir. 
Q. Did you hear the witnesses testify that you swung 
around from your shoulder? 
A. Yes, sir. 
Q. You did not do that? 
A. I was the closest man to him; I ought to know ·how I 







You hit down over his head like that, (indicating)? 
Yes, sir, that is right. 
You are certain you hit him down over his head? 
Yes, sir. 
Over the top of his head? 
Just like that, (Indicating). 
You had to step back enough to clear this door, did-
A. No, I didn't have to step back enough to clear the 
door to get the pick handle. 
Q. Was he still coming at you when you hit him? 
A. When he made the lunge at me I grabbed 
P=':~ 230 ] the pick handle. 
Q. Now, was he still coming at you when you 
got the pick handle-I am asking you this plain, sim pie ques-
tion, was he still coming at you when you struck him with the 
pick handle- was he still coming toward you when you struck 
him? 
A. When I turned around I don't know what he did 
then, but I fell back and grabbed the pick handle. 
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Q. You said you were the closest man to him; I am ask-
ing you was he still coming at you when you hit him with that 
pick handle? 
A. When I hit him with the pick handle-he didn't 
come inside the mill, when he made the swipe at me. 
Q. Where was he when he made the swipe at you, was 
he outside? 
A. He was standing in the door here, about two feet from 
the door. 
Q. How wide is that door? 
A. I would say approximately two and one half feet 
wide. 
Q. How many steps forward did you take when you hit 
him with this? 
A. Two steps. 
Q. After you got the pick handle you came out and took 
two steps and hit him like that, (indicating)? 
A. That is right. 
Q. Did you come clean on the outside of the door? 
A. No, sir. 
Q. What is the height of that door, do you 
page .23 1 ] know? 
A. That door is around about seven feet, and 
something. 
Q. Were you standing on the inside or the outside of the 
door when you hit him? 
A. I was standing on the inside edge of the door. 
Q. And you had gotten the pick handle from back in 
here and had taken two steps forward when you hit him? 
A. The door was high enough for me to hit him. 
Q. Did he ever cross the threshold there and come in to-
wards you? 
A. No, sir. 
Q. And he made one pass at you, and never crossed the 
threshold of the mill door, and you staggered back, or jumped 
back from him, and got the pick handle and made two steps 
forward and brought the pick handle over your shoulder and 
hit him as hard as you could, didn't you? 
A. I didn't guage my lick; he didn't guage his knife. and 
so I didn't try to guage my lick. 
Q. You tried to kill him, didn't you? 
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A. No, sit:, I didn't want to kill him. 
Q. You have been asked whether you didn't call a doc-
tor and an ambulance: didn't you say immediately when you 
got out there: "There is the knife, that is what he come at me 
with, and he said he would try to cut my heart out"? 
A. I didn't refer to it in them words, I said: "You see 
what he come at me with, and he said he was going to cut my 
heart out." 
page 2 3 2 ] Q. Do you rem em her the exact words? 
A. I said the exact words. 
Q. And you remember the exact words used there that 
night immediately after this thing happened? 
A. During the whole thing? 
Q. No, the first words you used when you came out on 
that porch. 
A. I said "You see what he came at me with." 
Q. Y oa are sure they are the exact words that you used? 
A. Yes, those words are what I used. 
Q. You were perfectly calm, were you? 
A. No: if you would knock a man down, wouldn't you 
be excited? That is no every-day occurrence with me: it is out 
of the ordinary. 
Q. Did you alm ~ay "Let bim die," when Lee Lantz said 
"I believe this man has been killed"? 
A. Lee Lantz didn't say that. 
Q. Whether it was Lee Lantz or somebody else, did you · 
say "Let him die"? 
A. No, sir. 
Q. Where was the knife lying beside Mr. Kirk? 
A. The knife was lying pretty close to his left leg when 
I seen it. 
Q. You are the first man that saw it, aren't you? 
A. Swanson and Lee Lantz was the first ones got to 
h:m. 
Q. I didn't ask you that, the question I asked you was 
were you the first man that saw the knife. 
page 233 ] A .. I don't know whether I seen it first or not. 
Q. You were the first man that called anybody's 
attention to the knife lying by him, weren't you? You are the 
first man that said anything about that knife, aren't you? 
A. I imagine I did. 
Russell 0. Thomason vs. Commonwealth of Va. 177 
Russell 0. Thomason 
Q. And you pointed out immediately to where the knife 
was, didn't you? 
A. No, I said "You see what he come at me with." 
Q. And you pointed to it, didn't you? 
A. No, sir. 
Q. Do you deny that? 
A. I deny pointing at the knife, because I simply did-
n't point at the knife. I said "You see what he come at me with, 
and said he was going to cut my heart out." 
Q~ Did you hear the testimony right here of-
A. Yes, sir. 
Mr. Messick: 
One minute, Mr. Kime, a number of times you have said, 
"Did you hear certain witnesses testify to so and so." I don't 
think it is proper, your Honor, to refer to what another witness 
has testified to. I have not objected, but he continually does 
that, and I am now objecting. 
Mr. Kime: 
I am trying to locate where the knife was, and the knowl-
edge of the accused as to where the knife was. 
The Court: 
I don't think you have to ask the witness as to the truth 
of another witness's testimony. 
page 234 ] By Mr. Kime: 
Q. Isn't it a fact, physically speaking, that the 
knife was lying right between Mr. Kirk's left knee and his hip, 
with part of his trousers covering it to such an extent that the 
w:}o:e knife was not visible, isn't that true? 
A. That is right, but part of the blade was out. 
Q. Part of the blade was out, and the rest ·of the knife 
was covered, is that right? 
A. Yes, sir. 
Q. Isn't it true that you were the first man that called 
attention to it, and nobody saw it before you called attention to 
it, isn't that true? 
A. I don't know whether they saw the knife at the same 
time I did; I told you that I made the remark about the knife 
being there. I didn't have their vision in my head-I am no 
mind reader. 
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Q. Did you see Swanson when he went up there and took 
his toe and kicked on it a little bit to see what it was? 
A. No, sir. 
Q. You didn't see that? 
A. No, sir. 
Q. Mr. Thomason, do you know when the life saving 
crew boys got there. 
A. That is right. 
Q. All right, did you see one of them pick up that knife 
and put it in his pocket? 




to answer the phone, and when I came back-
The knife was gone? 
That is right; I don't deny that. 





That is right. 
And you got to asking around there where the knife 
A. No, I said I didn't want anybody to touch that knife. 
I said "Now somebody has picked it up," and I didn't want 
anybody to touch it or lay their hands on it, and one of these 
boys picked the knife up, and he sa:d "I did it because I thought 
it belonged to me.'' 
Q. He put it in his pocket, and you are the man who 
asked him to get it out and put it back on the floor? 
A. I didn't ask him to get it out; I said I didn't want the 
knife touched. 
Q. No one else had said anything about the knife then, 
had they? 
A. I knew I was more concerned in it than anyone else. 
It looked as if it was trying to be hid, or something, to me. 
Q. It looked as if it had been planted there, didn't it, pµt 
there by somebody other than the man-
A. I was not speaking of the time it was found under Mr. 
Kirk's leg. I was speaking of the time-The question you asked 
me was did Scott pick up the knife and close it; you asked. me 
one question and then bring another one in there. 
Q. Yes, and you were talking about you didn't want 
anyone else to touch that knife? 
A. I said I didn't want anybody to touch that 
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page 2 3 6 ] knife, because if the law come and got the knife I 
would have been willing for them to take my fin-
ger prints and see there on the knife-they could have compared 
my finger prints with Kirk's finger prints, but instead of that 
the law took the ki:iife and handed it around in the crowd, and 
they give it to the officers up here at Salem, and they put it in 
their pocket, and if there were any finger prints they got blurred. 
Q. Mr. Thomason, you had already, before that, before 
the knife disappeared off the floor, taken the precaution to call 
every one's attention that was around there to it, and you did it 
more than once, didn't you? 
A. No, sir, I said: "You see what he come at me with, 
he said he was going to cut my heart out." 
Q. None of the rest of these witnesses ever saw the knife 
until after Mr. Kirk's body had been moved up against the side 
of the wall, did they? 
A. Swanson and Lee Lantz moved his body before I got 
over there to him. 
Mr. Messick: 
Mr. Kime, you have gone over that a dozen times. How 
does he know what somebody else saw? The witnesses have 
told you they saw it before his body was moved. 
Mr. Kime: 
If you have got any objection to make, make it. 
The Court: 
I don't think he could tell what somebody else saw. 
page 23 7 ] By Mr. Kime: 
Q. Was the knife moved any when Mr. Kirk's 
body was moved? 
A. I don't know whether the knife was moved then or 
not. 
Q. If you wanted to pre£erve the knife, why didn't you 
ask one of them there to take charge of it, and to put it in a piece 
of paper or something until the officers came. 
A. That is not a citizen's duty to perform, when an ac-
cident or anything occurs; it is the law's place to investigate a 
matter of that kind. 
Q. I said until the officers arrived. You had presence of 
180 Supreme Court of Appeals of Virginia 
Russell 0. Thomason 
mind to go in the office and call the ambulance and call the 
doctor and call the law. 
A. Yes, sir, I did. 
Q. Now, Mr. Thomason, why was it that you and Mr. 
Kirk fell out? 
A. Why was it? 
Q. Yes. 
A. On account of his wife. 
Q. You told the jury that between six and seven years 
ago that Mr. Kirk came by your home and said--or rather, you 
went by his home? 
A. That is right. 
Q. And he said he wasn't going to work that morning, 
is that correct? 
A. That is right, he said: "I ain't going." 
Q. And that night when you got home there was a note 
there? 
page 238 ] A. No, I didn't say that? 
Q. All right, what did you say? 
A. I w~s in the yard there, just had fed the chickens, and 
the little Kirk boy brought a note over. 
Q. Which one of the Kirk boys was it? 
A. I don't know his name, the smallest one of the boys. 
Q. There are two boys, aren't there? 
A. Two boys. 
Q. We will get to Allie in a minute-it wasn't Allie. was 
it? 
A. No. 
Q. What did the note say? 
A. The note said that Clyde had "asked me to write you 
this note, saying not to come over here any more, nor speak to 
me any more," and now if you want me to explain the rest of 
it I will. 
Q. You can explain anything you want to explain. 
A. The rest of the note went on, saying: "I wrote a note 
to you, and he seen me after I wrote the note, put it in my pock-
et, and he taken the note out and read it." 
Q. That has been along about seven years ago? 
A. Approximately. 
Q. Did you keep that note? 
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A. If you would do a trick like that, a married man, 
would you keep it? 
Q. I am asking you. 
page 239 ] A. No, I didn't keep it-I wouldn't keep it. 
Q. Did you destroy it? 
A. Certainly I destroyed it. 
Q. Was it in Mrs. Kirk's handwriting? 
A. I don't know whether it was in her handwriting or 
not. 
in? 





No, it just referred to her. 
And you remember what was in that note? 
Yes, sir. 
Now, Mr. Thomason, were you ever written any note 
at all? 
A. Yes, sir, I was written numbers of them. That is 
the whole starting of this whole trouble right here is that note-
writing. 
Q. You were writing numbers of notes? 
A. No, I haven't written any. 
Q. You were written numbers of notes? 
A. Oh, yes, sir. 
Q. Who wrote you these numbers of notes, Mrs. Kirk? 
A. I taken for granted she did; she passed several of them 
to me. I don't think her husband would write me a love note 
and give it to her to give me. 
Q. You say you were not sure of this note, you didn't 
know whose handwriting it was in, and that you had gotten 
numbers of notes? 
page 240 ] A. Go over that again; I didn't hear you. 
Q. You have gotten numbers of notes, you say, 
and you d;dn't suppose Mr. Kirk had been writing any love 
notes, and I asked you, if you got numbers of notes, why it was 
that you could not recognize whose handwriting this note was 
m. 
A. Because Mrs. Kirk never wrote a note in my pres-
ence; she would pass a note to me, but I never seen her write 
one. She would always pass the note to me. 
Q. Before you could recognize anybody's handwriting, 
would it have to be written in your presence? 
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A. She never did sign her name to them. 
Q. Did you get notes from anybody else? 
A. No. 
Q. Then you knew where the notes were coming from, 
didn't you? 
A. Certain I y, I was bound to know it was coming from 
her. 
Q. Did Mr. Kirk at any time ever have any difficulty at 
all with you, ever come up to you and threaten you personally 
in any way other than what happened the night that you say 
you used that pick handle? 
A. Mr. Kirk never passed a word with me one way or the 
other-I mean any way in bodily harm, or anything, I am 
bound to say, any time previous to that night. 
Q. And tbe only threat that came from Mr. Kirk is what 
your brother told you in regard to buying this gun in February, 
193 7, and what he said down at the hog pen, 
page 241 ] that is, Kirk's hog pen-to Mr. Lawrence Kef-
auver? 
4. Yes. 
Q. And walking up on the hill when you walked away? 
A. One more. 
Q. All right. 
A. Howard Patton. 
Q. What Howard Patton said? 
A. That is right. 
Q. They are the only times, is that correct? 
A. That is right. 
Q. Two of them happened, one of them in February, 
1937, and one on July 10th-that is right, July 10, 1937? 
A. I don't make no habit of collecting no dates of any 
kind: I couldn't distinctly remember dates of when they oc-
curred. 
Q. And both of them came to you from your brother, 
Fred, is that correct-both of those two came to you from your 
brother, Fred Thomason? 
A. That is right. 
Q. Now, the only other time is the conversation you had 
with Howard Patton, and that was when Howard Patton was 
boring some holes in something 
I 
down there? 
A. Yes, sir. 
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Q. On that occasion did Howard Patton ask you out of 
a clear sky what you were going to do when Allie came home, 
or did you ask him about it? 
A. I never did discuss that with Howard Patton; How-
ard Patton discussed it with me that morning. 
page 242 ] Do you want me to go over that again? 
Q. The question I asked was did you say any-
Lhing to Howard Patton about the matter at all? 
A. No, sir, nothing concerning Allie. 
Q. Then what brought it up, just how did it happen to 
come up, did Howard Patton, out of a clear sky, simply say to 
you: "What are you going to do when Allie comes home"? 
A. I asked him why. 
Q. All right, then Howard said to you: ''What are you 
going to do when Allie comes home," and you said: "Why." 
Is that right? 
A. Yes, sir. 
Q. And then Howard Patton said: "Mr. Kirk is going to 
have Allie get you,'' or words to that ef feet? 
A. I will go over it again. He was boring a hole in a car, 
and I went out and cleaned the grease gun and put it on the 
conveyor, and shot the grease into the conveyor and came on 
back up and Howard Patton said to me, he said: "What are 
you going to do when Allie gets out of the Army?" and I said: 
"I am going to do the same thing I did while he was in the 
Army," I said: "Why?" he said: "Kirk said he was going to 
have him get you.'' 
Q. When did that occur? 
A. This trouble occurred on the night of July 15th, and 
it was approximately a month before that, I won't say to the 
day, because I don't recollect. 
page 243 ] Q. Don't you know, Mr. Thomason, as a mat-
ter of fact that Allie Kirk came home from the 
Army on 2 furlough in May, in the early part of May, and was 
here until the early part of July-was right here when that con- · 
versation was going on? 
A. Well, probably he didn't tell me about it. 
Q. Don't you know he was here? 
A. I seen him. 
Q. Therefore, you knew he was at home, and you knew 
he had come home early in May, didn't you? 
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A. I don't know the exact date he came home. 
Q. Now, did Allie Kirk ever make any threats towards 
you of any kind or nature? 
A. Not to me. 
Q. Did he ever make any threats to anybody else? 
A. He came over to the mill-I mean Paul Patton came 
over to the mill when I was off, right after this happened, the 
following day, I think, after this happened-
Q. I am not talking about after this happened. 
A. Well I am talking about-you asked me did he ever 
make any threats. 
Q. I mean before this thing occurred. 
A. No, not before this occurred. 
Mr. Messick: 
Now, just one minute, you .asked him a question and then 
you tell him you are not talking about that. 
Mr. Kime: 
If the Court wants to go into it-
page 244 ] The Court: 
No, I don't want to go into it. 
Mr. Messick: 
He was answering the the question in the manner in which 
you had asked it. 
By Mr. Kime: 
Q. Now, Mr. Thomason, before this thing happened, 
had Allie Kirk ever made any threats that came back to you as 
to what he was going to do to you? 
A. No, sir. 
Q. Did you on that occasion ask Howard what he meant 
by having Allie "Get you"? 
A. Asked what he meant. 
Q. And all he said was: "Kirk said he was going to have 
Allie get you'' ? 
A. That is right, Kirk was going to have Allie get me. 
I have told you that five times. 
By Mr. Messick: 
Q. When Allie got out of the Army? 
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A. He said when Allie got our of the Army he was going 
to have him get me. 
By Mr. Kime: 
Q. On the night that you got this pick handle right there, 
(indicating), and got three bags of husks, how much did you 
beat on this conveyor with this handle? 
page 245 ] A. I didn't count the strokes, now. 
Q. About how many would you think now that 







Beat on it right in here, (indicating). 
You hit it all along in here, (indicating) ? 
That is right. 
You are left-handed, and hit it like that, (indicat-
A. I don't know, I might have taken it in both hands, I 
don't know. 
Q. You took it either in one hand, or both hands? 
A. That don't make any difference. 
Q. Well, maybe it doesn't, but I am asking you how many 
times do you reckon you beat on it? 
A. Oh, approximately four or five times, maybe six, 
maybe seven, and maybe three. 
Q. That is made out of one-sixteenth inch thick galvan-
ized metal. 
A. Sixteen guage galvanized metal, reinforced inside. 
Q. What is that right along there, that seam there, (in-
dicating) ? 
A. That is a double lock seam. 
(Mr Kime exhibits photo last above referred to to the jury) 
Q. That seam also shows that it has been struck, doesn't 
it, along in through here, ( indicating) ? 
page 246 ] A. That doesn't show that it has been struck. 
Q. Has that been struck along in there? 
A. It looks like to me it has been struck-I admit it has 
been struck, but that is no dent there. 
Q Mr. Thomason, that night did you ask anybody what 
Mr. Kirk was doing over there? 
A. No, sir. 
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Q. Did you know that he had come over there for any 
grain doors? 
A. No, sir. 
Q. Did you know that either Howard Patton or Paul 
Patton said anything to him about having any grain doors? 
A. No, sir; if they had they would have had to come to 
me to get them. 
Q. They would have to come to you? 
A. Unless they wanted to get them-to steal them. 
Q. Unless they would do what? 
A. I said unless they wanted to steal them they would. 
Q. Wasn't it customary there for employees of the mill 
to take these grain doors from time to time? 
A. Well only when-they never let them take them if 
the house where they kept them in wasn't full of grain doors. 
Q. Did they send them back to the railroad company? 
A. That is right. 
Q. So actually the doors were considered the doors of the 
railroad company. 
A. They didn't belong to me, or didn't belong 
page 24 7 ] to the Southern States, they were the property of 
the N. & W. Railroad. 
Q. Now, it was customary, was it not, for the ones who 
worked around there and the ones who unload those grain cars, 
to take grain doors from time to time and haul them out, and 
Paul Patton had done it before, hadn't he? 
A. Not without the permission of the superintendent or 
the man in charge. 
Q. Mr. Barnett had let them get them, hadn't he? 
A. He has let them tc1ke them, and I have seen him re-
fuse them a lot of times. 
Q. - Allie Kirk used to work there too, didn't he? 
A. He unloaded a corn car there once in a while. 
Q. And he got grain doors, didn't he? 
A. I don't know that, because I don't know what Ollie 
or Allie, whichever you ca!l him, got. 
Q. But you were going to get all sixteen of them that 
night. 
A. I was going to get every one of them, because the sup-
erintendent gave me the grain doors. 
(Witness stands aside) 
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Mr Messick: 
The defendant rests, your Honor. 
(The Court, counsel and the defendant retired to Cham-
bers, where the following took place out of the presence of the 
jury.) 
page 248 ] Mr. Kime: 
Inasmuch as the defense has introduced a number 
of witnesses who have testified to threats made by the deceased 
to kill the defendant, or to do him great bodily harm, and inas-
much as it is in evidence that those threats were brought home 
to the defendant, and inasmuch as the defendant has now taken 
the witness stand and has testified that all these threats, particu-
lar threats, ma.de on three separate, independent occasions, to 
do him bodily harm or kill him, were brought home to him, the 
Commonwealth is taking the position that this is an attack up-
on the character of the deceased as not being a peaceable, law-
abiding citizen, and they now offer the testimony of Mr. R. T. 
Biggs, J. W. Reynolds, P. L. Harvey, Paul Howell and J. C. 
Hale, t6 sbow that the deceased in the community where he re-
sided had the general reputation of being a peaceful, law-abid-
ing citizen. 
Mr. Messick: 
We take the position that the evidence is inadmissible in 
this case. It is well known by everybody that a person can have 
a reputation of being a peaceable citizen, and still have a grudge 
against another man. The evidence, uncontradicted in this rec-
ord, is to rhe effect that seven years ago the wife of the deceased, 
who is present here in Court, wr_ote a note to the defendant tell-
ing him that her husband did not want him to speak to her or to 
him any more; that since that time there is evidence coming from 
the Commonwealth's own witnesses to the effect that just a 
month prior to this homicide the deceased made threats to hav-
ing his son get Rus~ell Thomason when he came 
page 249 ] out of the Army. Under the facts and circum-
stances of this case, in view of the witnesses to the 
homicide, and not being a case of circumstantial evidence, we are 
of the opinion that until the character of the deceased is put in 
issue by direct testimony to that effect by the defendant, that 
the Commonwealth has no right to go into any evidence of his 
character in an effort to rebut the grudge and threats that it has 
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been shown that he has made, and which stand uncontradicted 
in this record, and I object to this entire line of testimony. 
The Court: 
I will overrule the objection. 
Mr. Messick: 
I save the exception. 
The Court: 
Can we understand that this objection goes to all this line 
of testimony, and to each question asked pursuant thereto. and 
the answe!" thereto, and it shall be taken that the accused is ob-
jecting to each and every part thereof, and assigns his grounds 
therefor, and that by cross-examining the witnesses counsel for 
the defendant does not waive any of said objection? 
Mr. Kime: 
Yes, sir. 
(Whereupon Court, counsel and the defendant returned 
to the Courtroom, and the following took place irt the presence 
of the jury:) 
page 250 ] ALLIE G. KIRK-Sworn for the Commonwealth 
Mr. Messick: 
This witness has been in the Courtroom all during the trial. 
The Court instructed that the witnesses who were going to be 
used be sent out, and he was named specificially at the time. 
Mr. Kime: 
May it please the Court, I think your Honor said he had a 
right-
The Court: 
I said that any witness that counsel thought there was a 
reasonable probability of their using should be sent out, but the 
jury is entitled to know that they have been in the Courtroom 
during the trial. 
Mr. Kime: 
I will say I never even heard of anything in the nature of 
any threat ever coming from the witness who is now taking the 
stand. 
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Mr. Messick: 
There is no evidence of any threat ever coming from this 
witness. 
Mr. Kime: 
There is evidence to the effect that Howard Patton told 
the defendant that when the son of Mr. Kirk got back from the 
Army that he would attend to, or that he would fix Mr. Thom-
ason, and I want to put him on to show-
Mr. Messick: 
There is no evidence of that kind at all. 
Mr. Kime: 
May it please the Court, when a threat like that 
page 25 I ] has been communicated to the accused, can't I put 
the witness on to show that he never heard of the 
matter before? 
Mr. Messick: 
I object to that, your Honor. It is a question of what 
Howard Patton told the accused. 
The Court: 
I don't think it contradicts anything that has been testified 
to; in other words, it might not be true. 
Mr. Kime: 
I understood the Court to say that we had a right to refute 
by the Commonwealth's evidence, any threats that had been 
communicated or not communicated. 
Mr. Messick: 
Yes, you can do that, but-
The Court: 
You can refute whether or not they were communicated. 
Mr. Kime: 
That is what I want to do, whether or not his father ever 
communicated anything to him. 
The Court: 
Not what would be communicated to the witness, but what 
was communicated to the accused. 
190 
Mr. Kime: 
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I don't want counsel on the other si.de getting up here and 
arguing this case, that the man was here-
The Court: 
I will sustain defendant's counsel's objections to this line 
of evidence, if that is the purpose of it. 
Mr. Messick: 
I don't expect to argue that, but I expect to argue what his 
father said, though, I tell you that now. 
page 252 ] Mr. Kime: 
May it please the Court, I want to put him on to 
show that he was here all the time, that is, from May-
The Court: 
I think maybe that would probably be proper, because I 
understood the accused to testify he knew that he was here. Go 
ahead. 
DIRECT EXAMINATION 
By Mr. Kime: 








How old are you, Mr. Kirk? 
Twenty years old. 
Did you serve an enlistment m the United States 
A. Yes, sir, I served one complete enlistment, and part 
of another. 
Q. Were you at home on a furlough any time during the 
year 1940? 
A. Yes, sir, from May 6, 1940, until July 6, 1940. I 
went back to Fort Moultrie, South Carolina: I came home the 
16th of July, got a telegram from my mother that my father 
was in the hospital-
Q. Just don't tell what was in the telegram. You went 
back on the 7th day of July and came back again to Roanoke 
County on the 16th of July? 
A. 16th of July, yes, sir. 
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page 253 ] Q. Now, then, have you been discharged? 
A. Yes, sir, I was discharged. 
Q. When were you discharged? 
A. I was discharged last Saturday, which was the 21st, 
I think, and that was for the last time. I was discharged be-
fore that on May 4, 1940, that is, on my previous enlistment. 
Mr. Kime: 
I don't want to disobey the rules of the Court, but I un-
derstood the Court to say that I had no right to ask this witness 
whether any threats or communications were ever made to his 
knowledge against Mr. Thomason, or if he was ever requested 
by his father to do anything-
The Court: 
I don't think that that contradicts anything that has been 
said. He might not know anything about it. 
By Mr. Kime: 
Q. Mr. Kirk, I will ask you this, did you ever work at 
the Southern States Mill? 
A. Yes, sir, I have worked there. 
Q. Did you work there when Mr. Thomason was there? 
A. Yes, sir. 
Q. Did you unload grain cars? 
A. Yes, sir. 
Q. Was it or was it not the custom when those grain 
cars-
Mr. Messick: 
When? He said he had been away in the Army. 
page 254 ] By Mr. Kime: 
Q. When did you work there? 
A. I worked there before I went to the Army, and while 
I was on furlough I helped Howard Patton unload several cars. 
Q. Did you get any of the grain doors that came off the 
cars? 
A. Yes, sir. 
Q. Was it or was it not customary for those who unload-
ed the grain cars to get the grain door from time to time? 
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A. It absolutely was, sir. 
(No cross-examination) 
(Witness stands aside) 
(The Court, counsel and the defendant retired to Cham-
bers, where the following took place out of the presence of the 
jury:) 
Mr. Kime: 
Mrs. Kirk, the wife of the deceased, has become suddenly 
ill during the course of this trial, and the Commonwealth wants 
to use her as a witness and in order to save time it is perfectly 
willing to go forward with some other witnesses. 
The Court: 
Is that all the witnesses you have, the character witnesses? 
page 255 ] Mr. Kime: 
I will say to the Court that there may be another 
witness, but we will probably use them after the character wit-
nesses, so as not to delay the trial. 
The Court: 
It is getting along towards one o'clock. 
Mr. Kime: 
We don't want to rest without putting Mrs. Kirk on. 
The Court: 
Well, maybe it would be better after lunch, but we had 
better get as much done before lunch as we can. 
Mr. Kime: 
We wanted to put the evidence on in the order in which it 
would ordinarily come; we wanted to close with the character 
witnesses. Let me ask her if she can go on the stand. 
(Mr. Kime left the room and after a short time returned) 
Mr. Messick: 
She has been sitting in the Courtroom all the time, and it 
was expressly discussed, your Honor, whether or not they were 
going to use her as a witness in this case, and your Honor told 
them to send them out. 
Mr. Chelf: , 
Mrs. Kirk was out of the Courtroom all day yesterday. 
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Mr. Kime: 
She has had an abdominal operation, and she wants to 
know whether she can come back here and testify right here. 
page 2 5 6 ] The Court: 
Maybe you had better clear the Courtroom. 
Mr. Kime: 
I dor..'t want to make that kind of request. 
The Court: 
Can't she go on now? 
Mr. Kime: 
Well, I want her to go on now. 
The Court: 
I reckon we could go in the jury room, if you all agree to it. 
Mr. Messick: 
She i~ trying to leave the impression-she has been here 
perfectly well for two days, and now when it comes time to get 
on the witness stand, she becomes suddenly sick. She has_ been 
sitting ove!." there listening to the case all the morning. I said 
that if she was going to be a witness I wanted her out, and she 
has sat over there and listened, and I don't think it is fair. You 
all asked me the specific question, and I think the record will 
show it, whether or not she and this boy could stay in the Court-
room, and I told you no. 
The Court: 
Has she been in there today? 
Mr. Messick: 
Yes, sir, listening to the defendant testify. It is the first 
time that she has been mentioned, and I haven't a bit of objec-
tion to her going on the witness stand, if she will tell the truth, 
because if she will tell the truth, this man would walk out of 
here clear. 
Mr. Kime: 
She said she didn't think she could do it in the 
page 15 7 ] Courtroom, is what she said. 
The Court: 
All right, if you want to put your other witnesses on-
Mr. Kime: 
Yes, sir, we had just as well. 
194 Supreme Court of Appeals of Virginia 
R. T. Biggs 
J. W. Reynolds 
(The Court, counsel and the defendant all return to the 
Courtroom, and the following took place in the presence of the 
jury:) 
R. T. BIGGS-Sworn for the Commonwealth 
DIRECT EXAMINATION 
By Mr. Kime: 
Q. I believe you are Mr. R. T. Biggs? 
A. Yes, sir. 
Q. You are a deputy sheriff of Roanoke County, and 
jailor · of Roanoke County? 
A. Yes, sir. 
Q. You have testified before in this case? 
A. Yes, sir. 
Q. Mr. Biggs, were you acquainted with the late Clyde 
Kirk? 
A. Yes, sir, I was. 
Q. Mr. Biggs, were you acquainted with his general repu-
tation in the community where he resided for being a quiet and 
peaceable man? 
A. Yes, sir. 
page 258 ] Q. Was that reputation good o·r bad? 
A. It was good. 
(No cross-examination) 
(Witness stands aside) 
J. W. REYNOLDS, Sworn for the Commonwealth. 
DIRECT EXAMINATION 
By Mr. Kime: 
Q. Mr. Reynolds, where do you reside? 
A. Vinton. 
Q. Did you formerly hold any official position in Vin-
ton? 
A. Yes, sir. 
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Q. What was that position? 
A. I was Mayor there for two terms. 
Q. Were you acquainted with the late Clyde Wilson Kirk? 
A. Yes, sir. 
Q. Were you acquainted with his general reputation in 
the community where he resided for being a peaceable and quiet 
citizen? 
A. Yes, sir. 
Q. What was that reputation, good or bad? 
A. It was good. 
page 259 ] CROSS EXAMINATION 
By Mr. Messick: 
Q. As Mayor did you ever try Mr. Kirk for anything? 
A. I couldn't say that I have; they were· in Court there 
one time, I don't remember which one of the-it has been sev-
en years ago. 
Q. Clyde Wilson Kirk is the one I am talking about; did 
you ever try him and put him under a peace bond? 
A. I don't recall; I might look at the books and tell, but 
I don't recall. I remember him being in Court. 
Q. Do you think a man under a peace bond, do you think 
he would have a good reputation for being peaceable and quiet? 
A. Yes, sir, I think it could be. I don't recall I ever put 
him under a peace bond; I might have done it-I won't say that 
I didn't. 
Q. You know him so well that you don't recall whether 
you tried him and put him under a peace bond or not? 
A. (No response). 
(Witness stands aside) 
page 260 ] PAUL HOWELL, Sworn for the Commonwealth 
DIRECT EXAMINATION 
By Mr. Kime: 
Q. Mr. Howell, where do you reside? 
A. Vinton. 
Q. What position do you hold in Vinton? 
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A. Chief of Police of the Town of Vinton. 
Q. How long have you been connected with the police 
force in the Town of Vinton? 
A. Since September 1, 1928. 
Q. Were you acquainted with the late Clyde Wilson Kirk? 
A. Yes, sir. 
Q. Do you know his general reputation in the community 
where he resided for being a peaceable, law-abiding citizen? 
A. I do. 
Q. What is that reputation, good or bad. 
A. It was good. 
(No cross-examination) 
(Witness stands aside) 
page 261 ] P. L. HARVEY, Sworn for the Commonwealth. 
DIRECT EXAMINATION 
By Mr. Kime: 
Q. Mr. Harvey, where do you live. 
A. In Vinton-Midway. 
Q. How long have you been living in Midway? 
A. Since the 26th of September, 1926. 
Q. Were you acquainted with the late Clyde Wilson Kirk? 
A. Yes, sir. 
Q. Did you know his general reputation in the communi-







Since I have been in Vinton, yes, sir. 
And that is since 1926? 
Yes, sir. 
What was that reputation,. good or bad? 
Good. 
(No cross-examination) 
(Witness stands aside) 
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page 262 ] J. C. HALE, Sworn for the Commr,nwealth 
DIRECT EXAMINATION 
By Mr. Kime: 
Q. Mr. Hale, where do you reside? 
A. In Kenwood, just out of the corporate limits. 
Q. How long have you been residing there? 
A. Since 1923. 
Q. Mr. Hale, were you acquainted with the late Clyde 
Wilson Kirk? 
A. Yes, sir, I knew Mr. Kirk. 
Q. Did you know him and the people in the community 
where he resided well enough to say that you can testify as to 
his general reputation in the neighborhood where he resided as 
being a peaceable and law-abiding citizen? 
A. I am not entirely acquainted around in the neighbor-
hood; I have been in and out, but I have never heard anything 
to the contrary. I would call it good, from what I have ever 
heard. 
(No cross-examination) 
(Witness stands aside) 
page 263 ] MRS. CL YOE KIRK, Sworn for the Common-
wealth. 
DIRECT EXAMINATION 
By Mr. Kime: 
Q. I believe you are Mrs. Clyde Kirk, is that right? 
A. Yes. 
Q. Now, Mrs. Kirk. try to speak out as loud as you can, 
so the jury can hear you. Mrs. Kirk-
Mr. Messick: 
If your Honor please, I want my same obpection to this 
witness being in the Courtroom here all the morning. 
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By Mr. Kime: 
Q. Were you in the Court room? 
A. No. 
Mr. Messick: 
Weren't you sitting over there, (indicating), this morn-
ing? 
Mr. Kime: 
Wait a minute. Were you in the Courtroom yesterday 
any? 
A. No, not after you asked me to go out. 
By Mr. Kime: 
Q. And that was when the trial first started? 
A. Yes. 
Q. And you were not back in the Courtroom at all when 
we were takiug testimony? 
A. No. 




I thought I saw her sitting over there, I may have been mis-
taken. 
By Mr. Kime: 
Q. Were you sitting over there this morning? 
A. No, I haven't been in here today at all. 
Mr. Messick: 
All right. 
By Mr. Kime: 
Q. Mrs. Kirk when did you first know Russell 0. Thom-
ason? 
A. Well, it has been about ten year since I first met him, 
something like that, I don't know just how long. 
Q. Where were you living at that time, and where was 
he living? 
A. I was living on Bibb Street, not far from where he 
lives now, and he lived next door. 
Q. How long did he live next door? 
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A. Well, I don't just rem em her, but I think it was a 
month or two. 
Q. Then did you move or did he move? 
A. I moved. 
Q. How far then from where he was 
move? 
A. From where he was living then? 
Q. Yes. 
living did you 
'page 265 ] A. I don't know-two or three blocks. 
Q. Then subsequently did he move? 
A. Yes, sir. 
Q. Then about how far was his house from your house, 
after both of you moved? 
A. There was a couple of lots between us and the house 
he lived in. 
Mr. Messick: 
I don't know what this is in rebuttal of. I object on the 
ground that it is not rebuttal testimony. 
Mr. Kime: 
I think I have got a right to lay the ground for the rebut-
tal of these communications and all. 
The Court: 
All right, go ahead. 
By Mr. Kime: 
Q. Mrs. Kirk, how long did you all then live within a 
very short distance of each other, approximately? 
A. I don't know, two or three years, or something like 
that. 
Q. Now then, while you all were living close together 
did you ever write any note, or did you ever write any notes of 
any kind to Mr. Thomason? 
A. No. 
Q. Did you ever write him any note and in that note say 
in effect that he was not to speak to you and was not to speak to 
Mr. Kirk any more? 
page266 ] A. No. 
Q. Or .do anything of that character in a note? 
A. No. 
200 Supreme Court of Appeals of Virginia 
Mrs. Clyde Kirk 
Q. Did you ever tell Mr. Thomason not to come to your 
house? 
A. Yes. 
Q. Do you know how long ago that has been? 
A. No, ·I don't know-five or six years ago-I don't 
rem em her just how long it has been. 
Q. Did Mr. Kirk know anything about this matter of 
your telling Mr. Thomason not to come to your house? 
A. I told him from his actions, and we decided to stop 
him from coming there. 
Q. Did he ever come there after that? 
A. No. 
Q. Did you ever speak to him after that? 
A. No. 
Q. Did he ever speak to you after that? 
A. Well, no, he never did speak to me, but one night I 
was starting down to my mother's, and he started to follow me 
and I ran from him. 
Q. Did your husband speak to him, as far as you know? 
A. No. 
Q. Did you speak to Mrs. Thomason? 
A. Well, in passing she would speak, and I 
page 267 would speak. 
Q. Now, Mrs. Kirk, before Mr. Kirk's death did 
he own any rifle or shot gun or pistol? 
A. No. 
Q. Any guns of any kind? 
A. No. 
Q. I am going to show you a knife that is in evidence 
here, and you can examine it, a large blade anrl a small blade 
with a distinct gap in the large blade, (referring to Exhibit 6) ; 
is that Mr. Kirk's knife? 
A. I have never seen a knife like that. 
Q. Did you ever see Mr. Kirk with a knife that looked 
anything like that? 
A. No. 
Q. Mrs. Kirk, on th\? night that your husband was killed 
were you at home? 
A. Yes, sir. 
Q. What had Mr. Kirk been doing? 
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A. Working in the garden. 
Q. Will you tell the jury just how it was he happened to 
go down to the mill? 
A. Howard Patton told him to come over there that he 
would give him some grain doors. 
By Mr. Messick: 
Q. Were you present when that occurred? 
A. (No response) 
page 268 ] By Mr. Kime: 
Q. He asked you whether you were present 
when your husband and Howard Patton had a conversation. 
A. No. 
Q. Well, I will ask you this, was any word sent to you 
about the grain doors? 
A. Howard Patton came up there and told me, he told 
me to tell Clyde-
Mr. Messick: 
I object, your Honor. 
The Court: 
I will sustain the objection. 
By Mr. Kime: 
Q. Do you know why your husband went down to the 
Southern States Mill? 
A. He went to get the grain doors. 
Q. What time did he go? 
A. It was five minutes till eight when I told him what 
Howard said. 








Was he fixing to eat his supper? 
Yes, sir. 
Did he go down to the mill before he ate his supper, 
A. Yes, sir. 
page 269 ] Q. Do you know how he was dressed? 
A. He had on his work clothes like he came out 
of the garden, but I don't know what kind of clothes he had on. 
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Q. 
he left? 
And you say it was five minutes to eight o'clock when 




Had he been seen there at the house that evening? 
Only when he come to the house to get a drink of 
CROSS EXAMINATION 
By Mr. Messick: 
Q. Where is Mr. Kirk's knife? 
A. I have two in my pocketbook that belonged to him. 
Q. You have two that belonged to him. He just worked 
there on the place, and used knives. 
A. He didn't necessarily have to have a knife. 
Q. How many knives did he have? 
A. Just the two that I know of. 
Q. Now, if you didn't write the note to Mr. Thomason 
not to speak to you all, did Mr. Kirk write it? 
A. Didn't anybody write it. 
Q. Which one of the boys was that note sent by? 
A. There wasn't any note sent by any one? 
Q. How many notes did you write to Mr. Thomason 
and send them by your boy? 
A. I didn't write any. 
page 2 70 ] Q. You didn't write any at all? 
A. No, sir. 
Q. You are sure about that? 
A. Yes, I am positive. 
Q. Then why did your husband quit speaking to Mr. 
Thomason? 
A. Just because I told him his actions, and he stopped 
him from coming there. 
Q. Yet you went to Mr. Thomason and told him not to 
come; why didn't your husband do it? 
A. Well, he was standing right in the kitchen, and I was 
in the kitchen door, when I told him not to come over there any 
more. 
Q. You deny sending a note by any of your children to 
Mr. Thomason? 
A. Yes, sir, I do. 
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Q. And that is what your husband got mad about, was 
your writing notes to Mr. Thomason? 
A. I didn't write any notes. 
Q. Didn't write any notes at all? 
A. No. 
(Witness stands aside) 
page 271 ] Mr. Kime: 
May it please the Court, there is just one other 
witness, and we have been trying to get hold of him,. and that 
is Johnson down at Roanoke City, and there is a Police Con-
vention going on down there, and nobody has been able to get 
him. 
Mr. Messick: 
Let's talk about it in Chambers and see what it is about. 
Maybe we will admit and saves trouble and time. 
Mr. Kime: 
All right. 




Mr. Johnson examined the pick handle and couldn't find 
any dents or marks on it which indicated it had been struck 
· against any metal. 
Mr. Messick: 
It would depend on how hard it had been hit, and every-
thing else. 
The Court: 




How about that, can you get him? 
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Mr. Chelf: 
We have a call in for him. 
page 272 ] Mr. Messick: 
I think the jury is just as capable of examining 
the axe handle as Mr. Johnson is. 
Mr. Kime: 
The man is an expert on anything that is examined by the 
use of modern science, such as a microscope, which the average 
person-
The Court: 
A~ you through except for that? I was hoping we could 
finish this before lunch. It is about one-thirty now. Have 
you got any more evidence, Mr. Messick: 
Mr. Messick: 
I don't know until they finish. I don't think so. I hav-
en't decided yet. 
The Court: 
I reckon we might as well adjourn. 
At this point recess was taken until 2: 3 o o'clock P. M. 
page 173 ] AFTERNOON SESSION 
September 25, 1940 
Court reconvened at 2: 3 o o'clock, pursuant to recess. 
Mr. Kime: 
We rest, your Honor. 








I want to move to strike the evidence of the Common-
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wealth on the grounds that all the evidence in this case shows 
tbat the defendant acted in self defense, and there is no evidence 
to contradict it. I can outline all the circumstances of it if your 
Honor wan ts me to. 
The Court: 
I will overrule the motion. 
Mr. Messick: 
We <:xcept. 
page 2 7 4 ] At the conclusion of all the evidence in this case 
the Commonwealth and the defendant tendered 
and prayed the Court to give to the jury the following,instruc-
tions. 
COMMONWEAL TH'S INSTRUCTIONS 
Instruction No. r (Given) 
The Court instructs the jury that if they believe from the 
evidence in this case, beyond a reasonable doubt, that Russell 
0. Thomason killed Clyde Kirk wilfully, deliberately, premedi-
tately, and maliciously, they shall find him guilty of murder in 
the first degree, as charged in the indictment, and fix his punish-
ment at death, or by confinement in the penitentiary for life, 
or for any term not less than twenty years. 
The defendant, by counsel. objected to tbe giving of In-
struction No. r upon the ground that there is no evidence to 
support murder in the first degree, or to show premeditated and 
deliberate killing, and counsel desires same object:on to apply 
to all instrections on murder, and objects on the further grounds 
that the evidence in this case, and all the evidence shows that the 
defendant acted in self defense. 
The Court: 
That objection goes to all of them? 
Mr. Messick: 
Yes, sir. 
page 275 ] INSTRUCTION NO. 2 (Given) 
The Court further instructs the jury that if they believe 
from the evidence beyond all reasonable doubt that Russell 0. 
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Thomason killed Clyde Kirk not w:lfully, deliberately and pre-
meditately, but with malice they shall find him guilty of mur-
der in the second degree, as charged in the indictment, and fix 
his punishment at confinement in the penitentiary for not less 
than five nor more than twenty years. 
Mr. Messick: 
The 1:ame objection to the instruction on murder in the 
second degree. 
INSTRUCTION NO. 4 (Given) 
· The Court instructs the jury that every homicide is pre-
sumed to be murder in the second degree, and the burden of prov-
ing the elements necessary to raise the crime to murder in the 
first degree is upon the Commonwealth, but on the other hand, 
in order to reduce the offense from murder in the second degree 
to manslaughter or excusable homicide, the burden is upon the 
defendant. 
Mr. Messick: 
Instruction No. 4 is objected to on the grounds that under 
the evidence in this case showing circumstances of 
page 276 ] more than slight provocation that the Court can-
not give the stereotyped form of instruction that 
homicide is presumed to be murder in the second degree-that 
presumption is overcome by circumstances showing more than 
slight provocation, as laid down in Green and Brown and Rich-
ardwn again.st the Commonwealth, and this applies to both In-
. struction No. 4 and No. 5. I am taking the position that there 
is no presumption of murder in the second degree, for the rea-
son that the evidence shows more than circumstances of slight 
extenuation, and if it does, the instruction is improper under 
the decisions of the Court of Appeals. 
INSTRUCTION NO. 5 (Refused) 
The Court instructs the jury that to constitute murder in 
the firtt degree, the defendant, Russell 0. Thomason, must have 
been incited to the killing by malice, and the killing must have 
been wilful, deliberate, and premeditated killing on the part of 
the defendant; but a mortal wound given with a deadly weap-
on, in the previous possession of the slayer, without any or up-
on slight provocation, is prima facie, deliberate and premedi-
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tated killing, and throws upon the defendant the necessity of 
proving extenuating circumstances. 
INSTRUCTION NO. 6 (Given, 
without objection) 
The Court tells the jury that, in determining the weight 
to be given to the testimony of different witnesses in this case, 
the jury arc authorized to consider the relationship of the wit-
ne~ses to the parties, if the same is proved: their interest, if any, 
in the result of this case, their temper, feeling, or bias, if any has 
been shown, their demeanor wh]e testifying: their apparent in-
telligence, and their means of information; and to give such 
credit to the testimony of such witnesses as under all the cir-
cumstances such witne3ses seem to be entitled to. 
INSTRUCTION NO. 7 (Given) 
The Court instructs the Jury that the bare fear that a man 
intends to commit murder or other atrocious felony, however, 
well grounded, unaccompanied by any overt act indicative of 
any such intention, will nqt warrant killing the party by way of 
prevention. There must be some overt act indictive of eminent 
danger at the time. 
page 2 7 8 ] Mr. Messick: 
Instruction No. 7 is objected to, cecam:e there is 
no evidence to support the instruction, and the evidence is that 
there was an overt act, and I further object upon the grounds • 
that the instruction is misleading to the jury, and without any 
evidence to support it: that the evidence in t11is ca:::e shows that 
it was accompanied by an overt act. 
DEFENDANT'S INSTRUCTIONS 
INSTRUCTION A (Given without 
objection) 
The Court instructs the jury that the indictment in this 
case raises no presumption against the defendant, but on the 
contrary the defendant is presumed, as a matter of law, to be 
innocent of the crime charged, and the burden is upon the Com-
monwealth to prove every essential element of the offense with 
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which he i5 charged beyond all reasonable doubt before the jury 
would be warranted in finding him guilty, and unless the jury 
believe from the evidence in the ca~e that the Commonwealth has 
proven the guilt of the defendant beyond all reasonable doubt. 
then it is the jury's duty to find the defendant not guilty. 
page 279 ] INSTRUCTION B. (Given 
without objection) 
The Court instructs the jury that the presumption of in-
nocence is not a mere form, to be disregarded by the jury at 
pleasure, but it is an essential part of the law of the land, and 
binding on the jury in this case; and it is the duty of the jury 
to give Russell Thomason in this case the full benefit of the 
presumption unless and until the Commonwealth has overcome 
this presumption by proving the guilt of Russell Thomason be-
yond a reasonable doubt. 
INSTRUCTION C. (Given 
without objection) 
The Court instructs the jury that when the burden of 
proof rests on the Commonwealth, the burden can be successful-
ly borne only if the evidence satisfies you of the guilt of Russell 
Thomason beyond all reasonable doubt. A doubt engendered 
solely by sympathy or by dislike to accept the responsibility of 
convicting Russell Thomason is not a reasonable doubt. The 
law does not require absolute certainty, nor does it require proof 
· beyond all responsibility of a mistake. The law does require, 
however, that if after carefully and impartially considering and 
weighing all the evidence in this case, before 
page 280 ] you can find a verdict of guilty, you must reach 
the conclusion that Russell Thomason is guilty 
with such degree of certainty that you would act on the faith 
of it in your own most important and critical affairs. 
INSTRUCTION D. (Given without objection) 
The Court instructs the jury that the law authorizes a man 
to repel force by force in defense of his person against one who 
manifestly endeavors by violence to commit a known felony 
upon his person, and in this case he is not obliged to retreat, but 
may defend his person by the use of such force as to him reason-
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,.bly appears ne.:essary. Therefore, if the jury believe from the 
evidence that Clyde Kirk did any act indicative of an immediate 
intention to kill or seriously injure Russell Thomason, then the 
Court instructs the jury that Russell Thomason was not requir-
ed to retreat, but had the right to defend his person and had the 
right to use such force as to him reasonably appeared necessary 
to prevent Clyde Kirk from inflicting serious injury on his 
person, and if he used only such force as the necessity or appar-
ent necessity of the occasion required, he is not guilty of any of-
fense, though he killed Clyde Kirk in so doing, and the jury must 
find Russell Thomason not guilty. 
page 281 ] INSTRUCTION E (Given 
without objection) 
The Court instructs the jury that is not essential to the 
right of self-defense that the danger should in fact exist. If, to 
Russell Thomason, it reasonably appeared that danger in fact 
existed, he had the right to defend against it to the same extent 
and under the same rules which would obtain in case the danger 
had been real. Russell Thomason may always act upon reason-
able appearance of danger and whether danger is apparent or 
not, it is Jlways determined from the standpoint from which 
Russell Thomason viewed it at the time he acted. 
INSTRUCTION F (Given without objection) 
The Court instructs the jury that if on a fair and impartial 
consideration of all the evidence in this case, they find there are 
two theories reasonably supported by the evidence in this case, 
one of which is consistent with the guilt of Russell Thomason, 
and the other consist~nt with his innocence, and if the jury have 
a reasonable doubt as to which theory is right, then the law 
makes it the duty of the jury to give Russell Thomason the bene-
fit of such doubt and to find him not guilty. 
page 282 ] INSTRUCTION G (Refused as 
offered) 
The Court instructs the jury that if they believe from the 
evidence that the wife of the deceased wrote Russell Thoma-
son a note which was discovered by Clyde Kirk during his life 
time, that did not give Kirk the right to undertake to take the 
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law into his own hands and attack Russell Thomason, if the 
jury believe from the evidence that he did undertake to take the 
law into his own hands and attack him, and further, does not 
in any way deprive Rut:sell Thomason of his right to protect 
his life or protect his body from serious bodily harm at the 
hands of Clyde Kirk, if the jury believe from the evidence that 
Russell Thomason struck Kirk with a pick handle in defense of 
his life or serious bodily harm at the hands of Kirk. 
Mr. Messick: 
The defendant by counsel excepts to the refusal of the 
Court to give Instruction G as offered, on the ground that it 
correctly states the law applicable to this case. 
The Court offered to give an instruction on manslaughter, 
but the defendant objected on the ground that there was no 
evidence to support a manslaughter verdict, and the Court, stat-
ed that he would not give an instruction on manslaughter if the 
defendant objected thereto. The sole reason why the instruc-
tion on manslaughter was not given was because the defendant 
stated to the Court that he did not want the issue of manslaught-
ter submitted to the jury. 
page 283 ] INSTRUCTION G-1 (Given 
without objection) 
The Court instructs the jury that regardless of any previ-
ous trouble or feeling that may have existed between Russell 0. 
Thomason and Clyde Kirk, or any member of the family of 
either party, even though the jury may believe from the evi-
dence that Russell Thomason was responsible therefor, that does 
not in any way deprive Russell Thomason of his right to pro-
tect his life or protect his body from serious bodily harm at the 
hands of Clyde Kirk, if the jury believe from the evidence that 
Russell Thomason struck Kirk with a pick handle in defense of 
his life or to prevent serious bodily harm at the hands of Kirk. 
INSTRUCTION H. (Given without objection) 
The Court instructs the jury that Ruessell Thomason is 
presumed to be innocent until his guilt is established by the evi-
dence beyond all reasonable doubt. It is not sufficient that his 
guilt is probable only or more probable than his innocence. Nor 
can Rusrell Thomason be convicted upon mere suspicion. No 
1 
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2moant of rn~p~cion, however strong, will warrant his convic-
tion. But in order to convict, the evidence of guilt must be so 
strong that there can be no theory from the evidence consistent 
with his innocence. 
page 284 ] After argument bad been concluded, the jury re-
tired to consider of their verdict, and after some 
time returned into the Courtroom with the following verdict: 
"We, the jury, find Russell 0. Thomason guilty of mur-
der in the 6econd degree and fix his punishment at five years in 
the State Penitentiary. 
C. S. BALLENTINE, Foreman" 
Upon motion of the defendant, by counsel, the jury was 
polled. 
Mr. Messick: 
I want to move to set the verdict aside, and I would like to 
have time to argue it. 
The Court: 
I will take it under advisement. Hew about the 19th of 
October? 
Mr. Messick: 
The 19th will be all right, Judge. 
After hearing arguments on the motion to ~et aside the 
verdict, the Court, on the 8th day of March, r 94 r, overruled 
the motion to set the verdict aside. 
page 285 ] Certificate 
I, T. L. Ke:ster, Judge of the Circuit Court for the County 
of Roanoke, Virginia, who presided over the forego:ng trial, do 
hereby certify that the foregoing is a true and correct steno-
graphic copy or 1epcrt of all the testimony that was introduced, 
at the trial, including all instructions g:ven or refu~ed, all ex-
hibits or other writings entered in evidence, or prercnted before 
the trial Court, all questions raised, and all ruling3 thereon, in 
the case of the Commonwealth of Virg1nia vs. Russell 0. Thom-
ason, which was tried in the Circuit Court of Roanoke County, 
Virginia, on the 24th and 25th days of September, 1940, and 
that it appears in writing that the attorneys for the Common-
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wealth have had reasonable notice of the time and place that this 
report of tbe testimony and other incidents of the trial would be 
tendered c:nd presented to the undersigned for certification. 
whicb is certified within sixty days after final judgment. 
Given under my hand this 5th day of May, 1941. 
T. L. KEISTER, 
Judge. 
I, Roy K. Brown, Clerk of the Circuit Court of Roanoke 
County, Virginia, Virginia, do hereby certify that the foregoing 
stenographic report of testimony and other instances in the trial 
of the case of the Commonwealth of Virginia v. Russell 0. 
Thomason was filed with me as Clerk of this 
page 256 ] Court on the 6th day of May, 1941. 
page 287 ] VIRGINIA: 
ROY K. BROWN, 
Clerk. 
Pleas before the Honorable T. L. Keister, Judge of the Cir-
cuit Court of Roanoke County, on the 24th and 25th days of 
September, 1940. 
COMMONWEAL TH OF VIRGINIA 
v. 
RUSSELL 0. THOMASON 
Be it remembered that heretofore, to-wit: At the Septem-
ber Term, 1940, of the Circuit Court of Roanoke County, Vir-
ginia, the Grand Jury returned a true bill on an indictment for 
a felony, to-wit: Murder, which indictment was in the words 
and figures following, to-wit: 
INDICTMENT 
VIRGINIA: 
In the Circuit Court of Roanoke County. 
Commonwealth of Virginia, 
County of Roanoke, to-wit: 
The grand jurors of the State of Virginia, in and for the 
County of Roanoke, upon their oaths present: 
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That Rus[ell 0. Thomason on the ... day of July, 1940. 
in the said County of Roanoke, feloniously did 
page 288 ] kill and murder one Clyde Wilson Kirk, against 
the peace and dignity of the Commonwealth. 
Endorsement on Back: 
INDICTMENT FOR Murder 
A FELONY 
A TRUE BILL 
W. G. PORTER, 
Foreman Grand Jury. 
On Tuesday, the 24th day of September, 1940, the fol-
lowing order was entered. 
This day came the Attorney for the Commonwealth, and 
the defendant, Russell 0. Thomason, who stands indicted in 
this court for murder, a felony, appeared in court pursuant to his 
recognizance, and being arraigned, in proper person, plead not 
guilty as charged in said indictment. There came also a panel 
of twenty qualified jurors, drawn and summoned in the man-
ner prescribed by law, from the list of which the Attorney for 
the Commonwealth and the defendant, by counsel, each struck 
off alternately four of said jurors, the remaining twelve con-
stituting the jury for the trial of the accused, to-wit: Norman 
B. Potts, Ceorge V. Downing, C. S. Ballentine, Omar B. Butler, 
M. H. Barnett, C. E. Baird, Frank E. Old, 0. H. Agee, E. L. 
Fitzpatrick. T. M Bush, W. B. Woodrum and A. C. Layman, 
who were duly sworn well and truly to try, and true deliverance 
to make between the Commonwealth and the de-
page 289 ] fendant, and a true verdict to render ac:ording to 
the evidence, and who were given in charge of 
Emmett E. Waldron, Sheriff, and C. E. Boone, Deputy Sheriff, 
to whom were administered the following oath: ''You, and 
each of you, solemnly swear that you will well and truly to the 
best of your ability, keep this jury together in a compact body 
and will not converse with them yourselves touching any matter 
relative to this trial, nor will you suffer any other person to 
converse with them, touching any matter whatsoever, and that 
you will not allow them to have any communications by tele-
graph, telephone or letter or permit them to read any newspap-
er, and th:it you will cause them to appear in court as you are di-
rected by the Judge of this court. So Help You God." And 
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the jury, after having partly heard the evidence, were adjourn-
ed over until tomorrow morning at 9: 3 o A. M. 
T. L. KEISTER, Judge. 
On Wednesday, the 25th day of September, 1940, the 
following order was entered. 
This day came again the Attorney for the Commonwealth 
and the defendant, Russell 0. Thoma:cn, pursuant to h;_s recog-
nizance heretofore entered into, and the jury sworn in this case 
on yesterday again appeared in court pursuant to their adjourn-
ment and having fully heard the evidence, instructions of the 
court, and argument of counsel, retired to their room to consid-
er of their verdict. 
page 290 ] After scmetime they returned into court and ren-
dered the following verdict: 
"We, the jury, find Russell 0. Thomason guilty of mur-
der in the second degree and fix his punishment at five years in 
the State Penitentiary. 
C. S. BALLENTINE, 
Foreman.'' 
Counsel for the defendant thereupon moved the court to 
set aside the verdict of the jury as contrary to the law and the 
tvidence and grant him a new trial, which motion the court 
takes under advisement until October, I 9th, 1 940. 
And the said defendant, Russell 0. Thomason is released 
upon the recognizance heretofore entered into by him until that 
day. 
T. L. KEISTER, Judge. 
On Saturday, the 8th day of March, 1941, the following 
order was entered. 
This clay came again the Attorney for the Commonwealth, 
and the defendant, Russell 0. Thomason, who stands convicted 
~n this court for murder in the second degree, a felony, and whose 
punishment was fixed at five years in the State penitentiary ap-
peared in court pursuant to his recognizance, and the court hav-
ing materially considered the defendant's motion 
page 291 ] heretofore made to set aside the verdict of the jury 
as contrary to law and the evidence, and other 
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grcunds assigned at bar, and grant him a new trial, doth over-
rule said motions, to which ruling of the court the defendant by 
c~·umel excepted. 
And it being asked of the prisioner if anything for himself 
he had or knew to say why the court should not now proceed 
to pass sentence upon him and nothing being offered or alleged 
in delay of judgment, it is therefore considered by the court 
that for his said offense the said Russell 0. Thomason be con-
fined in the penitentiary of this state for a period of five years 
as fixed by the jury in their verdict and further until he pays 
the costs of the prosecution. 
And th defendant Rusrell 0. Thoma~on, having indicated 
his intention to apply to the Supreme Court of Appeals of Vir-
ginia for a writ of error, it is ordered that this judgment be sus-
pended until June 1st, 1 94 r. Thereupon, the said defendant, 
Russell 0. Thomason, together with A. J. Sinclair and Pearl 
Sinclair, F. L. Thomason and Lillian Thomason, and Miss Ro~e 
Odell Pugh, his sureties, who justified on oath as to their suf-
ficiency in open court, acknowledged themselves as held and 
bound unt0 the Commonwealth cf Virginia in the penalty of 
Five Thousand ($5,000.00) Dollars. to be levied of their res-
pective goods and chatt!e:,, lands and tenements, and unto the 
Commonwealth rendered, the benefit of their homestead ex-
emptions being severally waived as to this recog!lizance. 
Yet upon this condition, that if the sa:d Russell 0. Thom-
awn shall personally appear here on the 1st day 
page 292 ] of June, 1941, and from time to time until his 
case is finally disposed of to answer the judgment 
of the court herein and not to depart without leave of the court 
and further to keep the peace and be of good behavior in the 
meantime pending the decisLon on his propcred app21l in this 
case, and until discharged by the court, then this recognizance to 
be void: otherwise to remain in full force and effect. 
T. L. KEISTER, Judge. 
On Wednesday, the 7th day of May, 194 r, the following 
order was entered. 
This day came the attorney for the Commonwealth and the 
attorney for the defendant, and upon motion of the attorney 
for the defendant it is ordered that the original exhibits in this 
case be made a part of the record, and transmitted by the Clerk 
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of this Court along with the record to the Supreme Court of 
Appeals of Virginia. 
T. L. KEISTER, Judge. 
VIRGINIA: 
In the Circuit Court of Roanoke County. 
Common wealth of Virginia 
vs. NOTICE 
Russell 0. Thomason 
TO: 
Honorable E. W. Chelf, Commonwealth's Attorney of 
Roanoke County. 
You t1re hereby notified that on the 5th day of May, 1941, 
at 5: oo P. M. of said day, the undersigned will present to Hon-
orable T. L. Keister, Judge of the Circuit Court of Roanoke 
County, Virginia, bill or certificate of exception to be by said 
Judge signed and made a part of the record in the above entitled 
action. 
You are further notified that immediately on the signing 
of said or certificate cf exception, the undersigned will apply to 
the Clerk of the Circuit Court of Roanoke County, Virginia, 
for a transcript of the record for the purpose of applying to the 
Supreme Court of Appeals of Virginia for a writ of error and 
supersedeas to the judgment of the Circuit Court of Roanoke 
County, Virginia, rendered on the 8th day of March, 1 94 r. 
Respectfully, 
(May 7, 1 9 4 1 ) 
Legal service accepted. 
RUSSELL 0. THOMASON 
By T. W. MESSICK, 
Counsel. 
EUGENE W. CHELF, 
Atty. for Commonwealth. 
CLERK'S CERTIFICATE 
State of Virginia, 
City of Roanoke: 
I, Roy K. Brown, Clerk of the Circuit Court of Roanoke 
County, do hereby certify that the foregoing is a true and cor-
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rect transcript of the record in the case of Commonwealth of 
Virginia, against Russell 0. Thomason, lately determined by 
said Court. I further certify that notice of the application for 
this transcript has been duly given to the Attorney for the Com-
monwealth of said County, as provided by law. 
Given under my hand this 3rd day of July, 194 I. 
SEAL 
A Copy-Teste: 
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